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H author, having found by re- ] 


PVeated experience how dlisſiculi it 


is to give an adequate idea of the mat- 
ters diſcuſſed in the enſuing treatiſe by 


any oral inſtructions, however aſſiſted 
by tables, has therefore been induced 


to commit to the preſs the hints which 
Be had collected for the uſe of his aca- 
demical pupils. , calculated ſor 
their information merely, the learned 
' reader mul not expect any thing new, 
nor the curious any thing entertaining, 
on f dry 4 Aan Perſpicuity and pre- 
ciſion are the onl ty things endeavoured 
at: the Jubjed is MO” of orna- 


ment. 
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The founder conſidered it as finite. ib. 
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I. The words of the ſtatute. | 
The words themſelves aſcertained. 4, 5. 

They cannot imply infinity, either in their 
Popular, 6. or 
Technical Signification. 7. 

II. The occaſion of making the ſtatute. 

The founder's private inducement for giving this preference. 7. 
This not anſwered by an infinite extenſian of kindred : 8. 
His public inducement for founding the college; . 

Tais alſo not anſwered by an infinite extenſion : ib 

Both anſwered by a finite. 10. 

III. The intention of the founder. 11. 

This beſt cotleted from the two former conſiderations, 12 

Three other rules for collecting it: 

I. That ſenſe to be rejected which duces an abfurdity; ; 
The infinity of kindred induces its univerſality; 12 to 0 
The abſurd conſequences of its univerſality. 25. f 

II. That ſenſe to be choſen, which agrees with other laws. 16. 
7 hey never extend kindred infinitely, when taken as it is 

"Here. 17. | 

It is here taken in general; not as proximity. 5h; 

General confanguinity never extended infinitely. 18. 

T0 appears from the cafe of | 

. Hucceſſions, by the 

Civil Law. 18 to 22. 

Canon Law. 16. | 

Common Law, and therein of the + writ of coſinage 5 
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Norman Law. 24, 25. 

Feodal Law. 24 to 26. 
2. Tenure by parage, in the 
Norman law. 30, 31- 


Engliſh law. 32. 
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III. The character, &c. of the founder to be conſidered. 66. 
His public, ib. and 


Private character. 67, | 
The canonical limit agrees beſt with his character 68. 
* neceſſity of /ome limit inferred 

From what has been before urged : ih, 

From archbiſhop Wake's determination. 7b. 
Nothing now wanted, but to know what it is. 68. 


Two objections — the whole conſidered. 7. 
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TREAT FR 
ON THE 


LAW or DESCENTS. 


> ESCENT, or hereditary ſucceſſion, 
is the title whereby a man on the 
death of his anceſtor acquires his 

| eſtate by right of repreſentation, as 


his heir at law. An heir therefore is he upon 


whom the law caſts the eſtate immediately on 
the death of the anceſtor : and an eſtate, ſo 
deſcending to the heir, is in law called the 
inheritance, 8 


Fo Tux 


n 


: 2 g The Law 


Tre doctrine of deſcents, or law of in- 


heritances in fee-ſimple, is a point of the 


higheſt importance, . and is indeed the princi- 


pal civil object of the laws of England. All 


the rules relating to purchaſes, hy the 
legal courſe of deſcents is broken and altered, 
perpetually refer to this ſettled law of inherit- 
ance, as a datum or firſt principle univerſally 


known, and upon which their ſubſequent li- 
mitations are to work, Thus a gift in tail, or 


to 2 man and the heirs of his body, is a li- 
mitation that cannot be perfectly underſtood, 
without a previous knowlege of the law of 
deſcents in fee-ſimple. One may well per- 
ceive, that this is an eſtate confined in it's 
deſcent to ſuch heirs only of the donee, as have 
ſprung or ſhall ſpring from his body; but who 
thoſe heirs are, whether all his children both 


male and female, or the male only, and 
(among the males) whether the eldeſt, young- 


eſt, or other ſon alone, or all the ſons together, 


| ſhall be his heir; this is a point, that we muſt 


reſult back to the ſtanding law of deſcents in 


fee · ſimple to be informed of. 


IN order therefore to treat a matter of this 
univerſal conſequence the more clearly, I ſhall 


firſt 


W DEA 7 


firſt endeavour to point out who is the legal 


| heir, in all poſſible circumſtances that can 
occur, provided there is no ſpecial impediment 
to obſtruEt his title; which will include the 


whole doctrine of the law of DESCENTS: and 
ſhall afterwards conſider the ſpecial impedi- 
ments that may divert or totally deſtroy the 


general courſe of inheritance ; which will 
bring under our conſideration the doctrine of 
the law of ESCHEATS, as a kind of appendix 
to the former 


Bur, as both of theſe doctrines depend 
not a little on the nature of kindred, and the 
ſeveral degrees of conſanguinity, it will be 
previouſly neceſſary to ſtate, as brio fly as poſ- 


| ſible, the true notion of this kindred or al- 
Lance i in blood 92 


CoNs AN GIN IT, or kindred, is defined 
by the writers on theſe ſubjects, „ vinculum 


er peſonaruim ab eodem tipite deſcendentium, the 


connexion or relation of perſons deſcended 


from the ſame ſtock or common anceſtor. 


This conſanguinity | is either lineal, or colla- 
teral. 


'* For a fuller explanation of the doctrine of confanguinity, and the conſe- 
quences reſulting from a right apprehenſion of its nature, fee An eſſay on collateral 


conſanguinity, it's limits, extent, and duration, 8. Lond. * 


A4 Linzak 


8 e Lam 


Linear conſanguinity is that which ſub- 
ſiſts between perſons, of whom one is deſ- 
cended in a direct line from the other; as 
between John Stiles (the propoſitus in the 


father, great-grandfather, and ſo upwards in 
the direct aſcending line; or between John 


, Stiles and his fon, grandſon, great-grandſon, 
; [ and fo downwards in the direct deſcending 


line, Every generation, in this lineal direct 


conſanguinity, conſtitutes a different degree, 
reckoning either upwards or downwards: the 
father of John Stiles is related to him in the 
firſt degree, and ſo likewiſe is his ſon; his 
grandſire and grandſon in the ſecond; his 


—_—  — —_ a 
* . A, 


great- grandſire, and great-grandſon in the 
koning the degrees in the direct line, and 


civil &, and canon +, as in the common Jaw 4. 


. * 1 as 
W N 6 2 * 8 
rr mY 0 < £ F 
* 1 N K 9 = SAO 2 


_— 
1 3 
b * WY TY 0 
\ 


Fus doctrine ef le conſanguinity is 
ſufficiently plain and obvious ; but it is at 


# „Ff 38. 10. bc $ Decretal, J. 4. tit. 14. | 4 Co. Litt. 23.6. 


table of conſanguinity) and his father, grand- 


third. This is the only natural way of rec- 


therefore univerſally obtains, as well in the 


the firſt view aſtoniſhing, to conſider the num- 
ber of lineal anceſtors which every man has, 
within no very 1er number of degrees. He 


bas 
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has two in the firſt aſcending degree, his 


parents; he has four in the ſecond, the pa- 


rents of his father and the parents of his 
mother; he has eight in the third, the parents 
of his two grandfathers and two grandmo- 


thers; and, by the ſame rule of progreſſion, 
he has an hundred and twenty eight in the 
ſeventh, a thouſand and twenty four in the 
tenth; and at the twentieth degree, or the 


diſtance of twenty generations, every man has 
above a million of anceſtors * as common 


arithmetic will demonſtrate. And as many 


anceſtors as a man has, ſo many different 


bloods is he ſaid to contain in his veins . 
This lineal conſanguinity, we may obſerve, 


falls ſtrictly within the definition of viuculum 
her ſonarum ab eodem ſlipite deſcendeutium 2 


lineal relations are ſuch as deſcend one from 
the other, and both of courſe from the ſame 
common anceſtor. 


„CCC al to the 


fame deſcription ; collateral relations agreeing 


with the lineal in this, that they deſcend from 


the ſame ſtock or anceſtor, but differing in 


this, that they do not deſcend from cach other. 


Collateral kinſmen are ſuch then as lineally 


* 1048576. | 7 Co. I. itt. 12. b. 


ſpring 
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3 The Law 


ſpring from one and the ſame anceſtor, who 
is the /tirps, or root, the trunk, the /?ipes, or 


common ſtock, from whence theſe relations 
are branched out. As if John Stiles hath two 


ſons, who have each a numerous iſſue ; both 
theſe iſſues are lineally deſcended from John 


Stiles as their common anceſtor ; and they are 


collateral kinſmen to each other, becauſe they 
are all deſcended from this common anceſtor, 
and all have a portion of his blood in their 
veins, which denominates them conſarguineos. 


We muſt be careful to remember, that the 
very being of collateral conſanguinity conſiſts 


in this deſcent from one and the ſame com- 
mon anceſtor. Thus Titius and his brother 


are related; why? becauſe both are derived 


from one father: Titiur and his firſt couſin 
are related ; why ? becauſe both deſcend from 


the ſame grandfather : and his ſecond couſin's 


claim to conſanguinity is this, that they both 
are derived from one and the fame great- 


grandfather, In ſhort, as many anceſtors as 


a man has, ſo many common ſtocks he has, 
from which collateral kinſmen may be deri- 
ved. And as we are taught by holy writ, that 


there is one couple of anceſtors belonging to 
us all, from whom the whole race of man- 


kind is deſcended, the obvious and undeniable 
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conſequence is, that all men are in ſome de- 


* ene to een other. 


Tur method of computing theſe degrees in 


the canon law * which our law has adopted , 
is as follows. We begin at the common an- 


ceſtor, and reckon downwards ; and in what- 
ſoever degree the two perſons, or the moſt 
remote of them, is diſtant from the common 


anceſtor, that is the degree in which they are 
related to each other. As, in caſe of Titius 


and his brother, they are related in the firſt 


degree; for from the father to each of them 


is ecunted only one: Titins and his nephew 
are related in the ſecond degree; for the ne- 
phew is two degrees removed from the com- 
mon anceſtor, his own grandfather, the father 
of Titius, Or, (o give a more illuſtrious in- 


ſtance from our Engliſh annals) king Henry 
the ſeventh, who flew Richard the third in 


the battle of Boſworth, was related to that 
prince in the fifth degree. Let the propoſitus 
therefore in the table of conſanguinity repreſent 
king Richard the third, and the claſs marked 
(A) king Henry the ſeventh, Now their 
common ſtock or anceſtor was king Edward 


the third, the abavus in the ſame table: from 


him to Edmond duke of York, the proavus, 
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is one e degree; . to Richard carl of Cambridge, 


the aur, two; to Richard duke of York, the 
pater, three; to king Richard the third, the 


propoſitur, four : and from king Edward the 
third to John of Gaunt is one degree; to John 
car] of Somerſet, two; to John duke of So- 
merſet, three; to Margaret counteſs of Rich- 


mond, ” 0 ; to king Henry the ſeventh, 


five. Which laſt mentioned prince, being 
the fartheſt removed from the common ſtock, 


gives the denomination to the degree of kin- 


dred in the canon and municipal law. Though 


according to the computation of the civilians, 
(who count upwards, from either of the per- 


ſons related, to the common ſtock, and then 


downwards again to the other: reckoning a 


degree for each perſon both aſcending and de- 
ſcending) theſe two princes were related in the 


ninth degree: for from king Richard the third 
to Richard duke of York is one degree; to 
Richard earl of Cambridge, two; to Edmond 


duke of York, three; to king Edward the 


third, the common anceſtor, . four; to John 


of Gaunt, five; to John earl of e ſix; 
to John duke of Somerſet, ſeven; to Marga- 


ret counteſs of Richmond, eight; „ to king 


Henry the ſeventh, nine K. 


See the ible: of conſanguinity annexed, to the Author s Analyſis of the 


laws of England, in which all the degrees of collateral kindred to the propoſitut 
are computed, ſo far as the tenth of the civilians and the ſeventh of the canoniſts 
incluſive ; the former being diſtinguiſhed by the numeral letters, the latter by the 
common cyphers. 5 8 „ TRR 
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Tur nature and degrees wy, kindred being 


thus in ſome meaſure explained, I ſhall next 


proceed to lay down a ſeries of rules, or A- 


' NONS OF INHERITANCE, according to which 
eſtates are tranſmitted from the anceſtor to the 


heir ; together with an explanatory comment, 


remarking their original and progreſs, the rea- 
ſons upon which they are founded, and in 
| ſome caſes their agreement with the laws of 


other nations. 
THe firſt rule is, that 
1. | 


Inheritances ſhall lineally deſcend 
to the iſſue of the perſon laſt 
e ſeiſed, in infinitum; but 


ſhall never lineally ; aſcend. 


To b more chants both this and 
the ſubſequent rules, it mult firit be obſerved, 
that by law no inheritance can veſt, nor can 


any perſon be the actual complete heir of 
another, till the anceſtor is previoully dead. 
Nemo eft haeres viventis. Before that time 


the perſon who is next in the line of ſucceſſion 
is called an heir apparent, or heir preſumptive. 


_ Heirs 
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Heirs apparent are ſuch, whoſe right of in- 
heritance is indefeaſible, provided they outlive 
the anceſtor; as the eldeſt ſon or his iſſue, 
who muſt by the courſe of common law, be 
heirs to the father whenever he happens to 
die. Heirs preſumptive are ſuch, who, if the 
anceſtor ſhould die immediately, would in the 
preſent circumſtances of things be his heirs ; 
but whoſe right of inheritance may be defeat- 
ed by the contingency of ſome nearer heir be- 
ing born: as a brother, or nephew, whoſe 
preſumptive ſucceſſion may be deſtroyed by the 
birth of a child: or a daughter, whoſe preſent 
hopes may be hereafter cut off by the birth 


of a ſon. _ Z 
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We muſt alſo remember, that no perſon I 
can be properly ſuch an anceſtor, as that an 5 
inheritance in lands or tenements can be de- 1 
rived from him, unleſs he hath had actual F 
ſeiſin of ſuch lands, or what is equivalent 
thereto in incorporeal hereditaments ; and not 
he who hath had only a bare right or title to 
1 enter or be otherwiſe ſeiſed. And therefore 
2 all the caſes, which will be mentioned in the J 
_ enſuing treatiſe, are upon the ſuppoſiti tion that 
i the deceaſed {whoſe inheritance is now claim- 
1 ed) was the laſt perſon actually ſeiſed thereof. 
For the law requires this notoriety of pie” A 
| fiom, 8 
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ſion, as evidence that the anceſtor had that 
property in himſelf, which is now to be tranſ- 


mitted to his heir. So that the ſeiſin of any 
perſon makes him the root or ſtock, from 


which all future inheritance by right of blood 


muſt be derived: which is very briefly ex- 
preſſed in this maxim, Seiſina facit ſtipitem x. 


Wren therefore a perſon dies fo ſeiſed, 
the inheritance firſt goes to his iſſue: as if 
there be Geoffrey, John, and Matthew, grand- 
father, father, and ſon; and John purchaſes 
land and dies; his ſon Matthew ſhall ſucceed 


bim as heir, and not the grandfather Geoffrey, 


to whom the land ſhall never aſcend, but ſhall 
rather eſcheat to the lord . 


Tris rule, ſo far as it is affirmative and 
relates to lineal deſcents, is almoſt univerſally 
adopted by all nations; and it ſeems founded 
on a principle of natural reaſon, that the poſ- 
ſeſſions of the parents ſhould go, upon their 


dececaſe, in the firſt place to their children, 


as thoſe to whom they have given being, and 


for whom they are therefore bound to pro- 


vide. But the negative branch, or total exclu- 


ſion of parents and all lineal anceſtors from 


ſuccceding to the inheritance of their offspring, 
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is ; peculiar to our own laws, and ſuch as have 
been deduced from the fame original. For, 


by the Tewith law, on failure of iſſue the fa- 


ther ſucceeded to the ſon, in excluſion of bre- 
thren, unleſs one of them married the widow 
and raiſed up ſeed to his brother . And, by 
the laws of Rome, in the firſt place the chil. 


dren or lineal deſcendants were preferred ; 


and, on failure of theſe, the father and mo- 
ther or lineal aſcendants ſucceeded together 


with the brethren and ſiſters ; though by the 
law of the twelve tables the mother was ori- 


ginally, on account of her ſex, excluded 4. 
Hence this rule of our laws has been cenſured 
and declaimed againſt, as abſurd and deroga- 
ting from the maxims of equity and natural 
juſtice d. Yet that there is nothing unjuſt or 


abſurd in it, but that on the contrary it is 


founded upon very good reaſon, may appear 
from conſidering as well the rule itſelf, as the 


occaſion of introducing it into our laws. 


Wr are to reflect, in the firſt place, that 


all rules of ſucceſſion to eſtates are creatures of 
the civil polity, and juris poſt tivi merely, The 


_ of Property, which is gained by OCCU- 


© Selden. — c. 14. T F. 38. 18. 1. New. 118, 127. 
I Is. 3.3.1. > Craig de Fur, feud, l. 2. t. 13. F. 15. Locke on 
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pancy, extends naturally no farther than the 
life of the preſent poſſeſſor; after which the 
land by the law of nature would again become 
common, and liable to be ſeiſed by the next 
occupant : but ſociety, to prevent the miſ- 


chiefs that might enſue from a doctrine ſo 
productive of contention, has eſtabliſhed con- 


veyances, wills, and ſucceſſions; whereby the 


property originally gained by poſſeſſion is con- 


tinued, and tranſmitted from one man to an- 
other, according to the rules which each 


ſtate has reſpectively thought proper to pre- 


ſcribe. There is certainly therefore no injuſ- 
tice done to individuals, whatever be the path 


of deſcent marked out by the municipal law. 


Nor is the admiſſion of parents to the inherit- 
ance of their children at all dictated by natural 
reaſon, as the admiſſion of children moſt cer- 


tainly is to that of their parents, where any 
ſucceſſion is permitted: for, as the progenitors 


received not their being from their offspring, 


they have therefore no reaſon to expect from that 


quarter the means of ſupport and ſubſiſtence, 


IT may farther be alledged in defence of 
this excluſion, that thoſe who introduced and 


gave a ſanction to this law were themſelves 
fathers; and, conſidering them as ſuch, this 


eſtabliſhment conveys to us a very high idea 
5 


8 N LAW 


of their magnanimity, honour, and parental 
affection *. Of their magnanimity : becauſe a 
gift of lands from the parents to the children 


is ſo much the more generous and conveyed 


with the better grace, the farther the diſtance 


is, at which they have placed the poſſibility 


of a reſumption, or of the inheritance's re- 


turning to themſelves. Of their honour : 


Which was too delicate to admit their chil- 
dren upon ſuch a footing of equality, as that 
they might be mutually heirs to each other ; 
or even to entruſt themſelves with the main- 
tenance and care of that offspring, by whoſe 
death they might poſſibly be gainers, Of their 
parental affection: in that they regarded the 
loſs of their children as the greateſt misfor- 
tune that could poſſibly befall them, for which 
no eſtate could be a recompenſe: they would 
not therefore anticipate their affliction, by 
| ſuppoſing a thing ſo contrary to nature as that 
the parent ſhould outlive the child ; nor make 
proviſions in their own favour in confequence 


of ſo melancholy a contingency, which even 
thoſe laws that allow the aſcent of inheritances 


have denominated tri/?is et Judtuoſa ſucceſſio 1. 
Theſe reaſons, drawn from the conſideration 


of the rule itſelf ſeem to be more : ſatisfaCtory = 


* Rudinſon- s Law of i 24 edit. pag. 51, & c. 
1 . 3. 3.2. . . 5 He 
than 


EA Dresch. 19 


than that quaint « one of Bratton *, adopted by 
ſir Edward Coke , which regulates the geſeent 
of lands according to the laws of gravitation, 


1 we next 800 the time and occaſi Ion 


7 introducing this rule into our law, we ſhall 


find it to have been grounded upon very ſub- 
ſtantial reaſons. I think there is no doubt to 
be made, but that it was introduced at the 


ſame time with, and in conſequence of, the 
feodal tenures. For it was an expreſs rule of 
the feodal law +, that ſucceſſi onis fendi talis eſt 
natura, quod aſcendentes non ſuccedunt; and 


therefore the ſame maxim obtains alſo in the 
French Jaw to this day d. Our Henry the firſt 
indeed, among other reſtorations of the old 


Saxon laws, reſtored the right of ſucceſſion in 


the aſcending line ||: but this ſoon fell again 
into diſuſe ; for ſo carly as Glanvil's time, who 


wrote under Henry the ſecond, we find it laid 


down as eſtabliſhed law **. that hacreditas nun- 


quam aſcendit ; which 1 remained an inva- 


riable maxim ever ſince. Theſe circumſtances 


evidently ſhew this rule to be of feodal ori- 
ginal; and, taken in that light, there are 


I. a. c. 29. Deſcendi it itaque jus, quaſi ponderoſum quid, cadens dats recta li- 


1 2 Feud. 50. 


nea, & nunquam reaſcendit, ＋ 1 loft. 11. 
LL. Hen. I. 


$ Domat. P. 2. J. 2. t. 2. Monteſqu. Eſp. E.. 
di. 3 | | 


„% w Lav 


me” arguments in it's favour, beſides thoſe 
which are drawn from the reaſon of the thing. 
For if the feud, of which the ſon died ſeiſed, 
was really feudum antiquum, or one deſcended 
to him from his anceſtors, the father could 
not poſlibly ſucceed to it, becauſe i it muſt have 
fled him in the courſe of deſcent, before i it 
could come to the ſon; unleſs it were feudum 
malernum, or one deſcended from his mother, 
and then for other reaſons (which will appear 
hereafter) the father could 'in no wiſe inherit 
it, And if it were e feudum novum, Or One newly 
acquired by the ſon, then only the deſcen- 
dants from the body of the feudatory himſelf 
could ſucceed, by the known maxim of the 
| early feodal conſtitutions *; which was found- 
ed as well upon the peo merit of the vaſ- 
ſal, which might be tranſmitted to his chil- 
dren but could not aſcend to his progenitors, 3 
as alſo upon this conſideration of military po- 
licy, that the decrepit grandſire of a vigorous 
vaſſal would be but indifferently qualified to 
ſucceed him in his feodal ſervices. Nay, even 
if this feudum novum were held by the ſon ut 
fFeudum antiquum, or with all the qualities an- 
nexed of a feud deſcended from his anceſtors, 
{ſuch feud muſt in all reſpects have de- 
ſcended as if it had been really an antient 
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: feud ; and Abet could not go to the f la- 


ther, 3 if it had been an antient leud, 
the father muſt have been dead before it could 
have come to the ſon. Thus whether the 
feud was ſtrictly nevum, or ſtrictly antiquum, 


or whether it was nov! held ut antiquum, in 
none of theſe caſes the father could poſſibly 


ſucceed, 
A szcoND general rule or canon is, that, 


"= 
The male iſſue ſhall be admitted 


before the female. 


Pu ſons ſhall be admitted before * 
ters; or, as our male la wgivers have ſome- 
what uncomplaiſantly expreſſed it, the wor- 
thieſt of blood ſhall be preferred . As if John 
Stiles hath two ſons, Matthew and Gilbert, 
and two daughters Margaret and Charlotte, 


and dies; firſt Matthew, and (in caſe of his 
death without iſſue) then Gilbert, ſhall be ad- 
mitted to the ſucceſſion in preference to both 


the dau ghters, 


This preference of males to E is en- 


tirely agreeable to the law of ſucceſſion among 


Hal. H CL 235. 


* the 
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the Jews *, id alſo among the ſlates of 4 


Greece, or at leaſt among the Athenians + ; 


but was totally unknown to the laws of Rome . | 


(ſuch of them, I mean, as are at preſent extant) 


wherein brethren and ſiſters were allowed to 
ſucceed to cqual portions of the inheritance. 
1 ſhall not here enter into the comparative 
merit of the Roman and the other conſtitu- 


tions in this particular, nor examine into the 


greater dignity of blood in the male or female 
ſex; but ſhall only obſerve, that our preſent 
| preference of males to females ſeems to have 

ariſen entirely from the feodal law. For 
though our Britiſh anceſtors, the Welſh, ap- 


pear to have given a preference to males 8, 
yet our ſubſequent Daniſh predeceſſors ſeem 


to have made no diſtinction of ſexes, but to 


have admitted all the Children at once to the 
inheritance . But the feodal law of the Saxons 


on the continent (which was probably brought 
over hither, and firſt altered hy the law of 
king Canute) gives an evident preference of 


the male to the female ſex. Pater aut ma- 


ter, defuncti, filio non filiae haereditatem re- 
„„ defunttus 107. filios ſed 


«f; Has reliquerit adeas onnis haereditas per- 


* Numb. c. 27.. _ 4 Petit. LL, Attic. J. 6 * '* II,. „ 


8 Tar, ea 12 Edu. J. LE. Canut. c. 68. 


* tjneat *. 


a —_ 1 * . 1 
E : 2 # * 321 1 . 8 t 8 n * TM 
\ $82 Z'y 1 888 BS 4 22 Sy Lane G 4 * F 1 725 . — . Gr iD; Las ” BY 4 1 
, ERS , 20 wy 2422 4 £ C4 Pu as . "4 M — EE ? 

55 3 : 33 : . „ T n 
EE ADE OBE 1 Ee WL ry, RY Cr Ars LON NEST & + S . 2 7 K 
Ip NR OE Be Ae a S 8 2 "I 5 — ; Eg OI e x 
GENTE Tae ING HS. TIT IEEE 8 ä 25 . > | 1 — 1444 2 S — 
nn fic” er De; ger Io 8 7 3 N r 
IS £ Ek Y Ks e _ 


FETs; 
8 
e 


2 
8 
=>, 


ONE.) 
e 


Ea 


Ns 
* 
2 
$30 
7% 
=" 
N 
8 
IX 
8-1 
Xe 
! % 
5 
: F 
3 
* 
10 
8 5 
— 
» 
K . 
T: 7 
25 
7 
2 
* — 
8 
2 — 
5 
*% 
5.0 
* 
. 
4 
31 
XR. 
2 
A 
5% 
5 
9 
Wo 


_— 


1 


of Drocnnts, = 


« tincat . It is poſſible therefore that this 
preference might be a branch of that imperfect 


{item of feuds, which obtained here before 


the conquelt ; eſpecially as it ſubſiſts among 
the cuſtoms of gavelkind ; and as, in the 
charter or laws of king Henry the firſt, it 1s 
not (like many Norman innovations) given 
up, but rather enforced . The true reaſon of 
preferring the males muſt be deduced from 
feodal principles : for, by the genuine and 
original policy of that conſtitution, no female 
could ever ſucceed to a proper feud , inal- 
much as they were incapable of performing 


| thoſe military ſervices, for the ſake of which 
that ſyſtem was eſtabliſhed, But our law does 
not extend to a total excluſion of females, as 


the Salic law, and others, where feuds were 
moſt ſtrictly retained ; it only poſtpones them 
to males; for, though daughters are exclu- 
ded by ſons, yet they ſucceed before any 
collateral relations: our law, like that of the 
Saxon feudiſts before- mentioned, thus ſteer- 


ing a middle courſe, between the abſolute re- 
jection of females, and the putting them on a 
. with males. 


. Tit. 7. §. 1. & 4. 1 4. 70. x r Feud. 8. 
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A TH IRD rule, or canon of deſeent, is 
this ; . that 


: III. 


Where there are two or more males 


in equal degree, the eldeſt only 


ſhall inherit; but the females all 


- together. 


As il a man hark two ſons, Matthew and 
Gilbert, and two daughters, Margaret and 
. and dies; Matthew his eldeſt ſon 
ſhall alone ſucceed to his eſtate, in excluſion 


of Gilbert the ſecond ſon and both the daugh- 
ters: but, if both the ſons die without iſſue 


before the father, the daughters Margaret and 
Charlotte ſhall both Inherit the eltate as co- 


parceners . 


Tu 18 right of primogeniture in males ſeems 
antiently to have only obtained among the 


Jews, in whoſe conſtitution the eldeſt fon had 


a double portion of the inheritance +; in the 
fame manner as with us, by the laws of king 


Henry the firſt 4, the eldeſt ſon had the capi- 


litt. C. 3. Hale, H. C. L, 238, 1 Selden. 4. Succ, Ebr. c. 5. 
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tal fee or principal feud of his father's poſſeſ- 


| ſions, and no other pre-eminence ; and as the 
eldeſt daughter had afterwards the principal 


A when the eſtate deſcended in copar- 
cenary . The Greeks, the Romans, the Bri- 
tons, aber Saxons, and even originally the feu- 
diſts, divided the lands equally ; ſome among 
all the children at large, ſome among the males 
only. This is certainly the moſt obvious and 
natural way; and has the appearance, at leaſt 
in the opinion of younger brothers, of the 


greateſt impartiality and juſtice. But when 
the emperors began to create honorary feuds, 
or titles of nobility, it was found neceſſary 


(in order to preſerve their dignity) to make 
them impartible 4, or (as they ſtiled them) 


feuda individua, and in conſequence deſcendi- 
ble to the eldeſt fon alone. This example 
was farther enforced by the inconveniencies 


that attended the ſplitting of eſtates ; namely, 
the diviſion of the military ſervices, the mul- 
titude of infant tenants incapable of perform- 
ing any duty, the conſequential weakening of 


the ſtrength of the kingdom, and the indu- 
cing younger ſons to take up with the buſi- 
neſs and idleneſs of a country life, inſtead of 
being ſerviceable to themſelves and the public, 
by engaging in mercantile, in military, in ci- 


_ ® Glanyil, 4 7. c. 3. | + 2 Feud, 58. 
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vil, or in | eccleſiatical employments *. Theſe 
reaſons occaſioned an almoſt total change in the 
method of feodal inheritances abroad; ſo that 
the eldeſt male began univerſally to ſucceed | 


to the whole of the lands in all military te- 
nures: and in this condition the feodal con- 


ſtitution was cltabliſhed in Eng land OY Wil- 


liam the ain 


Yer we find, that ſocage Minter frequently 


deſcended to all the ſons equally, ſo lately as 
when Glanvil F wrote, in the reign of 2 | 
the ſecond; and it is mentioned in the mirror ? 


as a part of our antient conſtitution, that 
knights' fees ſhould deſcend to the eldeſt ſon, 


and ſocage fees ſhould be partible among the t 


male children. However in Henry the third's 


time we find by Bracton & that ſocage lands, 


in imitation of lands in chivalry, had almoſt 


entirely fallen into the right of ſucceſſion by 
primogeniture, as the law now ſtands: except 


in Kent, where they gloried in the preſerva- 


tion of their antient gavelkind tenure, of which 
a principal branch was the joint inheritance 
of all the ſons || ; and except in ſome particular 
manors and townſhips, wy their local cuſ- 


* Hale. H. C. I. i, +1. 7.6.4; 1 e 1. 5. 3- 
$4. 2. c. 30, 31. [} Somner, Gavelk. 7. , 
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toms continued the deſcent, ſometimes to all, 
ſometimes to the youngeſt ſon only, or in 
other unuſual methods of ſucceſſion. 


As to the females, they are till left as they 
were by the antient law : for they were all e- 


qually incapable of performing any perſonal 
| ſervice ; and therefore, one main reaſon of 


peeing the eldeſt ceaſing, ſuch preference 
would have been injurious to the reſt: and 
the other principal purpoſe, the prevention of 
the too minute ſubdiviſion of eſtates, was left 


to be conſidered and provided for by the lords, 


who had the diſpoſal of theſe female heireſſes 
in marriage. However, the ſucceſſion by primo- 
geniture, even among females, took place as to 
the inheritance of the crown *; wherein the ne- 


ceſſity of a ſole and en ſucceſſion is as 


great in the one ſex as the other. And the 


right of ſole ſucceſſion, though not of primo- 


geniture, was alſo eſtabliſhed with reſpect to 
female dignities and titles of honour. For if a 


man holds an carldom to him and the heirs of 


his body, and dies, leaving only daughters; the 
eldeſt ſhall not of courſe be counteſs, but the 


3 dignity is in ſuſpence or abeyance till the king 


ſhall declare his pleaſure; for he, being the 


fountain of honour, may confer it on which 


h i 16s © SEES c 
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of them he pleaſes x. 18 which diſpoſition 3 is 
| preſerved a ſtrong trace of the antient law of 


feuds, before their deſcent by primogeniture 


cven among the males was eſtabliſned; name- 
ly, that the lord might beſtow them on which | 
of the ſons he thought proper : —— pro- 
6c greſſum e/t, ut ad filtos deveniret, in quem 


40 ſcilicet dominus | hoc vellet beneficium con- 


0 firmare +, 


A FouRTH rule, or canon of deſcents, is 
this; that 


IV. 
The lineal deſcendants, in inſinitum, 
of any perſon deceaſed ſhall re- 
preſent their anceſtor; that is, 
ſhall ſtand in the ſame place as 
the perſon himſelf would have 
done, had he been living. 


8 the child, is, or great- 
grandchild (either male or female) of the eld- 
eſt ſon ſucceeds before the younger ſon, and 
fo in infinitum f. And theſe repreſentatives 
ſhall take neither more nor leſs, but juſt ſo much 
a8 their e would have done. As if 


Co. Litt. we. of 1 N 1. : Hite H. C. L. 236, 237. 
— there 
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there be two ſiſters, Margaret and Charlcines; 


and Margaret dies, leaving fix daughters; 


and then John Stiles the father of the two 
ſiſters dies, without other iſſue: theſe ſix 
daughters ſhall take among them exactly the 
ſame as their mother Margaret would have 
done, had ſhe been living; that is, a moiety 
of the lands of John Stiles in coparcenary: 


ſo that, upon partition made, if the land 


be divided into twelve parts, thereof Charlotte 
the ſurviving ſiſter ſhall have ſix, and her ſix 


neiccs, the daughters of Margaret, one apiece. 


I' uis taking by repreſentation is called a ſuc- 


ceſſion in ſtirper, according to the roots; ſince 
all the branches inherit the ſame ſhare that their 
root, whom they repreſent, would have done. 


And in this manner alſo was the Jewiſh ſuc- 
ceſſion directed *; but the Roman ſomewhat 


differed from it. They allowed the right of 
repreſentation, but diſtinguiſhed and refined 
upon that right. If any perſons of equal de- 


gree with the perſons repreſented were ſtill 


ſubſiſting, then the inheritance ſtill deſcended 


in ſtirpes : as if one of three daughters died, 
leaving ten children, and then the father died; 


the two ſurviving daughters had each one 


third of his effects, and the ten grandchildren 


ba Selden & ſuc bb: 9. 1. 
had 
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had the remaining third divided between them, 
as repreſentatives of their mother deceaſed. 
But if all the perſons, related to the deceaſed 


in the firſt degree, were dead leaving iſſue, 
then their repreſentatives in equal degree be- 
came themſelves principals, and ſhared the 
_ Inheritance per capita, that is, ſhare and ſhare 

alike ; they being themſelves now the next in 
degree to the anceſtor, in their own right, 
and not by right of repreſentation. As if 


there be three ſiſters, the only children of 


Titius, and they all die in the life time of 


Titius, one ſiſter leaving three daughters, an- 


other two, and the third one only; the grand- 
father's inheritance by the Roman law was 
divided into ſix parts, and one given to each 


of theſe ſix grandchildren * : whereas the law 


ol England in this caſe would till divide it 
only into three parts, and diſtribute it per 
ſtirpes, thus; one third to the three children 
who repreſent one ſiſter, another third to the 
two who repreſent the ſecond, and the re- 
maining third to the one child who is the ſole 


5 of her mother. | 


Tas mode of repreſentation 3 is a neceſſary 


conſequence of the double preference given by 
our law, firſt to the male iſſue, and next to 


* New. 118, ; 
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the firſtborn among the males, to both heil 


the Roman law is a ſtranger. For if all the 


deſcendants of three daughters were in Eng- 


land to claim per capita, in their own rights 


as next of kin to the grandfather, without 


any reſpeEt to the ſtocks from whence they 
ſprung, and thoſe deſcendants were partly 
male and partly female; then the eldeſt male 
among them would exclude not only. his own 
brethren and ſiſters, but all the iſſue of the 
other two daughters; or elſe the law in this 
inſtance muſt be inconſiſtent with itſelf, and 
depart from the preference which it conſtantly 
gives to the males, and the firſtborn, among 


| perſons in equal degree. Whereas, by dividing 


the inheritance according to the roots or ir per, 


the rule of deſcent is kept uniform and ſtea- 
dy: the iſſue of the eldeſt ſon excludes all 


other pretenders, as the ſon himſelf (if living) 


would have done; but the iſſue of two daugh- 
ters divide the inheritance between them, pro- 


vided their mothers (if living) would have done 


the fame: and among theſe ſeveral iſſues, or 
repreſentatives of the reſpective roots, the 


fame preference to males and the fame right 


of primogeniture obtain, as would have ob- 


rained at the firſt among the roots themſelves, 
the ſons or daughters of the deccaſed. As if 
a man hath two ſons, A and B, and A dies 


leaving 


= The Law 


leaving two ſons, and then the grandfather 
dies; now the eldeſt ſon of A ſhall ſucceed 


to the whole of his grandfather” s eſtate: and 


if A had left only two daughters, they ſhould 


have ſucceeded alſo to equal moieties of the 
whole, in excluſion of B and his iſſue, But if 


2 man hath only three davghters, C, D, and 


E; and C dies leaving two ſons, D leaving 
two daughters, and E leaving a fon and daugh- 


ter: here, when the grandfather dies, the 
eldeſt ſon of C ſhall ſucceed to one third, in 


excluſion of the younger; the two daughters 


of D to another third in partnerſhip ; and the 
ſon of E to the remaining third, in exclufion 
of his ſiſter. And the ſame right of repre- 
ſentation, guided and reſtrained by the ſame 


rules of deſcent, prevails downwards i 2 | 


matum. 


YeT this right does not appear to have 


been thoroughly eſtabliſhed in the time of 


Henry the ſecond, when Glanvil wrote ; and 
therefore, in the title to the crown eſpecially, 


we find frequent conteſts between the younger 


(but ſurviving) brother, and his nephew (be- 
ing the ſon and repreſentative of the elder de- 
ceaſed) in regard to the inheritance of their 


common anceſtor : for the uncle is certainly 


nearer af kin to the common ſtock, by one 
; degree, 
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degree, than the nephew ; though the ne- 
phew, by repreſenting his father, has in him 
the right of primogeniture. The uncle alſo 


was uſually better able to perform the ſervi- 


ces of the fief; and beſides had frequently ſu- 
perior intereſt and ſtrength, to back his pre- 
tenſions and cruſh the right of his nephew. 
Yet Glanvil, in this caſe * ſeems to declare 


for the 1ight of the nephew by repreſenta= 
tion; provided the eldeſt ſon had not received 
a proviſion in lands from his father, (or as the 


civil law would call it) had not been foris- 
familiated, in his life-time. King John, how- 
ever, who kept his nephew Arthur from the 


"throne, by diſputing this right of repreſenta- 


tion, did all in his power to aboliſh it through- 


out the realm +: but in the time of his ſon, 
king Henry the third, we find the rule indiſ- 


putably ſettled in the manner we have here 


laid it down 4, and 8 it has continued ever 


ſince. And . much for lineal deſcents. 


A F1FTH rule is, that, 


47 7. 6. 3. + Hale, H. C. L. 217, 229. ; 1 Eracton. I * 
t. 30. F. 2. 


34 5 The Law 
On failure of lineal deſcendants, or 


iſſue, of the perſon laſt ſeiſed, 


the inheritance ſhall deſcend to 


the blood of the firſt purchaſor; 
ſubject to the three F 


rules. 


Tuus if Geoffrey Stiles purchaſes land, 
and it deſcends to John Stiles his ſon, and 


John dies ſeiſed thereof without iſſue; who- 
ever ſucceeds to this inheritance muſt be of 


the blood of Geoffrey the firſt purchaſor f 
this family *, The firſt purchaſor, perquiſitor, 


is he who firſt acquired the eſtate to his fa- 


mily, whether the fame was transferred to 


him by ſale, or by gift, or by any other me- 
thod, except only that of deſcent. The feu- 
diſts frequently ſtile him conquiſitor or con- 
quaeſtor; which, by the way, was the appel- 
lation aſſumed by William the Norman, to 


ſignify that he was the firſt of his family who 4 


acquired the crown of England, and from 
whom therefore all future claims by deſcent 
muſt be derived; though now from our diſ- 
ule of the feodal ſenſe of the word, together 
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with the reflexion on his dortiile method of 


acquiſition, we are apt to annex the idea of 
victory to this name of conguueſtor or con- 
queror. | e 


TH1s is a rule almoſt peculiar to our own 
laws, and thoſe of a ſimilar original. For it 
was entirely unknown among the Jews, 
Greeks, and Romans; none of whoſe laws 
looked any farther than the perſon himſelf 
who died ſeiſed of the eſtate ; but aſſigned 
him an heir, without confidering by what 
title he gained it, or from what anceſtor he 


5 derived it. But the law of Normandy * agrees 
with our law in this reſpect: nor indeed is 


that agreement to be wondered at, ſince the 


* law of deſcents in both is of feodal original; 


and this rule or canon cannot otherwiſe be 
accounted for than by recurring to feodal 


ng 


Wi wn feuds firſt began to be hereditary, 


it was made a neceſſary qualification of the 
* heir who would ſucceed to a feud, that he 


ſhould be of the blood of, that 1s lincally deſ- 
cended from, the firſt feudatory or purehaſor. 


In conſequence whereof, if a vaſlal died poſſeſſ⸗ 
ed of a feud ol his own acquiring, or feudum 


. Conſtum. c. 25. 


S | uo 


novum, it could not deſcend to any but his ow 
offspring; no, not even to his brother, becauſe 

he was not deſcended, nor derived his blood, 

from the firſt acquirer. But if it was feudum 
antiquum, that 1s, one deſcended to the vaſſal 
from his anceſtors, then his brother, or ſuch 
other collateral relation as was deſcended and 
derived his blood from the firſt feudatory, 
might ſucceed to ſuch inheritance. To this 
purpoſe ſpeaks the following rule; “Frater 
« fratri ſine legitimo haerede defuncto, in bene icio 
« quod eorum patris fuit, ſuccedat : ſin autem 
iu e fratribus a domino feudum acceperit, es 
« defundto ſine legitimo haerede, frater ejus in feu- 
* dium nom ſuccedit *.“ The true feodal reaſon for 
which rule was this; that what was given to 
a man, for his perſonal ſervice and perſonal 

merit, ought not to deſcend to any but the 

| heirs of his perſon. And therefore, as in 


id =_ eſtates-tail, {which a proper feud very much 
{4 4 reſembled) ſo in the feodal donation, Nomen 
ſe « haeredis, in prima inveſtitura expreſſum, tan. 
\ « tum ad deſcendentes ex corpore primi vaſalli © 


= « extenditur ; et non ad collaterales, niſi ex 
4 q = corpore prims vaſalli ſive Rtipitis deſcendant - 3 
= the will of the donor, or original lord, 
i (when feuds were turned from life eſtates 
| into inheritances) not being to make them 


of 1 Feud. J. §. bs. + Crag. 5 to . 9. OY 36. 


| ablo- 
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ablolbrely bereditary, like the Roman allodium, 


but hereditary only ſub modo; not hereditary 


to the collateral relations, or lineal anceſtors; 
or huſband, or wife of the feudatory, but to 


the iſſue deſcended from his body only. 


 HoweveR, in proceſs of time, when the 
feodal rigour was in part abated, a method 
was invented to let in the collateral relations 


of the grantce to the inheritance, by granting 
+ him a feudum novum to hold ut feudum anti- 


quium ; that is, with all the qualities annexed 
of a feud derived from his anceſtors; and then 
the collateral relations were admitted to ſuc- 
ceed even in infiuitum, becauſe they might 
have been of the blood of, that is deſcended 
from, the firſt imaginary purchaſor. For ſince 


it is not aſcertained in ſuch general grants, 


whether this feud ſhall be held ut feudum 
paternum, or feudum avitum, but ut feudum 
antiquum merely, as a feud of indefinite anti- 
quity; that is, ſince it is not aſcertained from 
which of the anceſtors of the grantee this feud 


2} ſhall be ſuppoſed to have deſcended; the law 


will not aſcertain it, but will ſuppoſe any of 


his anceſtors, pro re nata, to have been the 
firſt purchaſor: and therefore it admits any of 


his collateral kindred (who have the other ne- 


ceſſary e to the inheritance, becauſe 


3 5 


4 
every collateral kinſman muſt be deſcended 
from ſome one of his lineal anceſtors. 


Or this nature are all the grants of fee- 
' ſimple eſtates of this kingdom; for there is 
' now in the law of England'no ſuch. thing as 
= grant of a feudum aodum, to be held ut ab- 
dum; unleſs in the caſe of a fee-tailz and 
there we lee that this rule is ſtrictly obſerved, 
and none but the lineal deſcendants of the firlt 
 =donee (or purchaſor) are admitted: but every 
grant of lands in fee-ſimple is with us a feu- 
dum novum to be held ut antiquum, as a feud 
whoſe antiquity is indefinite; and therefore 
the collateral kindred of the grantce, or deſ- 
cendants from any of his lineal anceſtors, by 
whom the lands might have poſſibly been 
purchaſed, are capable of being called to the 
inheritance. 8 


3 an eſtate hath really deſcended 

in a courfe of inheritance to the perſon laſt 

ſeiſed, the {triEt rule of the feodal law is (till 
3H | obſerved; and none are admitted, but the 
_ thcirs of thoſe through whom the inheritance 3 
_ - hath paſſed: for all others have demonſtrably 7 
none of the biood of the firſt purchaſor in 
them, and therefore ſhall never ſucceed. As, 
if lands come to John Stiles by deſcent from 
his 
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his mother Lucy Baker, no relation of his fa- 
| ther (as ſuch) ſhall ever be his heir of theſe 


lands; and, vice yer/a, if they deſcended from 


his father Geoffrey Stiles, no relation of his 
mother (as ſuch) ſhall ever be admitted there- 


to: for his father's kindred have none of his 
mother's blood, nor have his mother's relations 
any ſhare of his father's blood. And fo, if 
the eſtate deſcended from his father's father, 
George Stiles; the relations of his father's 
mother, Cecilia Kempe, ſhall for the ſame 
reaſon never be admitted, but only thoſe of 
his father's father. This is alſo the rule of 
the French law *, which is derived from the 


ſame feodal fountain. 


Herz we may obſerve, that, fo far as the 


feud is really antiquum, the law traces it back, 


and will not ſuffer any to inherit but the blood 
of thoſe anceſtors, from whgm the feud was 
conveyed to the late proprietor. But when, 
through length of time, it can trace it no 
farther ; as if it be not known whether his 


grandfather, George Stiles, inherited it from 


his father Walter Stiles, or his mother Chrif- 
tian Smith; or if it appear that his grand- 
father was the firſt grantee, and fo took it 
(by the general law) as a feud of indefinite 


„ Domat, part. 2. pr. 


04 anti- 
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antiquity ; in either of theſe caſes che loss ad- 
mits the deſcendants of any anceſtor of George 
Stiles, either paternal or maternal, to be in 
their due order the heirs to John Stiles of this 
eſtate: becauſe in the firſt caſe it is really un- 
certain, and in the ſecond caſe it is ſuppoſed 
to be uncertain, whether the grandfather de- 
rived his title from the Part of bis father or 
his mother, 
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Tr1s then is the great and general prin- 
ciple, upon which the law of collateral inhe- 
ritances depends; that, upon failure of ifſuc 
in the laſt proprictor, the eſtate ſhall deſcend 
to the blood of the firſt purchaſor; or, that 
it ſhall reſult back to the heirs of the body of 
that anceſtor, from whom it either really has, 
or is ſuppoſed by fiction of law to have, ori- 
ginally deſcended : according to the rule laid 
| down in the Yeargbook®, Fitzherbert , Brook?, 
and Hale 8; that he who would have been 


heir to the father of the deceaſed” (and, of 


courſe, to the mother, or any other purchaſing 
anceſtor) 6 ſhall allo be heir to the ſon.” 


THE remaining rules are only rules of evi— 
dence, calculated to inveſtigate who that pur- 


M. 12 Edw. I. 14. + Abr. t. Diſcent. 2. t Abr. t. Diſcent, 38. 
$ H. C. I. 243. 3 


chaſing 


F DIS Or. If 


chaſing anceſtor was; which, in feudis vere 
antiquis, has in proceſs of time been forgot- 
ten, and is ſuppoſed fo to be in feuds that are 
held ut artiquis. A ſixth rule or canon then 


is, that 


VI. 
The collateral heir of the perſon laſt 
ſeiſed muſt be his next collateral 
Kinſman, of the whole blood. 


FE. IST, he muſt be bis next collateral kinſ- 
man, either perſonally or jure repraeſentationis ; 
which proximity 1s reckoned according to the 
degrees of conſanguinity before- mentioned. 
Therefore, the brother being in the firſt de- 
| gree, he and his deſcendants ſhall exclude the 
uncle and his iſſue, who is only in the ſecond. 
And herein conſiſts the true reaſon of the dif- 
| ferent methods of computing the degrees of 
_ conſanguinity, in the civil law on the one 
hand, and in the canon and common laws on 
the other. The civil law regards conſangui- 
nity principally with reſpect to ſucceſſions, and 
therein very naturally conſiders only the per- 
ſon deceaſed, to whom the relation is claimed : 
it therefore counts the degrees of kindred ac- 
cording to the number of 3 through 

whom 
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whom the vlejen muſt be derived ow him; and 


makes not only his great-nephew but alſo his 


firſt-couſin to be both related to him in the 
fourth. degree ; becauſe there are three perſons _ 


between him and each of them. The canon 


law regards conſanguinity principally with a 
view to prevent inceſtuous marriages, between 


thoſe who have a large portion of the fame 


blood running in their reſpective veins; and 


therefore looks up to the author of that blood, 
or the common anceſtor, reckoning the de- 
grees from him: ſo that the great-nephew is 
related in the third canonical degree to the 


perfon propoſed, and the firit-couſin in the , 


fecond ; the former being diſtant three de- 
grees from the common anceſtor, and there- 


fore deriving only one fourth of his blood from 


the fame fountain with the propoſitus ; the lat- 
ter, and alſo the propoſitus, being each of 


them diſtant only two degrees from the com- 


mon anceſtor, and therefore having one half 


of each of their bloods the ſame. The com- 
mon law regards conſanguinity principally with 


reſpect to deſcents; and, having therein the 
fame object in view as the civil, it may ſeem 


as if it ought to proceed according to the civil 


_ computation. But as it alfo reſpects the pur- 
chaſing anceſtor, from whom the ettate was 
derived, it therein reſembles the canon law, 


and 
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and therefore counts it's degrees in the ſame 
manner. Indeed the deſignation of perſon (in 
ſeeking for the next of kin) will come to ex- 
actly the ſame end (though the degrees will 
be differently numbered) whichever method 
of computation we ſuppoſe the law of England 
to uſe ; ſince the right of repreſentation (of 
the father by the ſon, &c.) is allowed to pre- 
vail in infinitum. This allowance was abſolute- | 
ly neceſſary, elſe there would have frequently | 
been many claimants in exactly the ſame de- 
gree of kindred, as (for inſtance) uncles and 
| nephews of the deceaſed ; which multiplicity, + 
| tho? no inconvenience in ah Roman law of 
partible inheritances, yet would have beeny 
productive of endleſs confuſion where the right 
of ſole ſucceſſion, as with us, is eſtabliſhed. 

The iſſue or deſcendants therefore of John 


. Stiles's brother, are all of them in the firſt de- 


gree of kindred with reſpect to inheritances, 
as their father, when living, was; thoſe of 
his uncle in the ſecond; and ſo on; and are 
called to the ſucceſſion in eh of 1 els 
OO Neximtz. 


Tur right of. repreſentation 1 1 5 chus eb. 
tabliſned, the former part of the preſent rule 
amounts to this; that on failure of iſſue 

of the perſon ſt ſeiſed, the inheritance ſhall 


deſcend 


n 


deſcend to the iſſue of his next immediate 
anceſtor. Thus if John Stiles dies without 


iſſue, his eſtate ſhall deſcend to Francis his 


brother, who is lineally deſcended from Geof- 


frey Stiles his. next immediate anceltor, or 
father. On failure of brethren, or ſiſters, and 


their iſſue, it thall deſcend to the uncle of 
John Stiles, the lineal deſcendant of his grand- 


father George, and fo on in infinitum. Very 
| fimilar to which was the law of inheritance 
among the antient Germans, our progenitors : 


Haeredes ſucceſſoreſque ſui cuique liberi, & 


« zullum teſtamentum : i liberi non ſunt, proxi- 


© mus axe in paſſeſſ one, fratres, patrui, 
| unrl ® Eli, 


Now EY it muſt be obſ-rved that the lineal. 


Fan though (according to the firſt rule) 
| incapable themſelves of ſucceeding to the eſ— 
tate, becauſe it is ſuppoſed to have already 
paſſed them, are yet the common ſtocks from 
which the next ſucceſſor muſt ſpring. And 


therefore in the Jewiſh law, which in this 


reſpect entirely correſponds with ours +, the 


father or other lineal anceſtor is himſelf ſaid 
to be the heir, though long ſince dead, as 


being repreſented by the perſons of his iſſue „ 


Who are held to ſucceed not in their own 


ha Tacitus + mor. Germ. a1. + Namb. e. 27. 


ri ohts, 


by 
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rights, as brethren, uncles, &c, but in right 
of repreſentation, as the ſons of the father, 


grandfather, &c, of the deceaſed *. In order 
then to aſcertain the collateral heir. of John 


Stiles, it is firſt neceſſary to recur to his an- 
ceſtors in the firſt degree; and if they have 


left any other iſſue beſides John, that iflue will 


be his heir. On default of ſuch, we muſt aſ- 


cend one ſtep higher to the anceſtors in the 


fecond degree, and then to thoſe in the third, 
and fourth; and fo upwards in infinitum, till 
fone ancellpet be found, who have other iſſue 
deſcending from them beſides the deceaſed, in 
a parallel or collateral line. From theſe anceſ- 


tors the heir of John Stiles muſt derive his 


deſcent ; and in ſuch derivation the fame rules 
muſt be obſerved, with regard to ſex, primo- 


geniture, and repreſentation, that have juſt 


been laid down with regard to lineal deſcents 


from the perſon of the laſt proprietor. 


Bur, ſecondly, the heir need not be the 


neareſt kinſman abſolutely, but only ſab modo; 


that is, he muſt be the neareſt kinſman of the 


whole blood ; for, if there be a much nearer 
kinſman of the half blood, a diſtant kinſman 
of the whole blood ſhall be admitted, and the 
other entirely excluded. 


Selden. de wee, Ebr, c. 12. 


A KINSMAN 


. 2" FREIE Pig 10 <1 


* 
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A K1NSMAN of the whole blood is he that 
is derived, not only from the ſame anceſtor, 
but from the ſame couple of anceſtors. For, 
as every man's own blood is compounded of 
the bloods of his reſpective anceſtors, he only 
is properly of the whole or entire blood with 
another, who hath (ſo far as the diſtance of 
degrees will permit) all the ſame ingredients 
in the compoſition of his blood that the other 
hath. Thus the blood of John Stiles being 
compoſed of thoſe of Geoffrey Stiles his father 
and Lucy Baker his mother, therefore his bro- 
ther Francis, being deſcended from both the 
lame parents, hath entirely the ſame blood 
with John Stiles; or, he is his brother of the 
whole blood. But if, aſter the death of 
| Geoffrey, Lucy Baker the mother marries a 
| ſecond huſband, Lewis Gay, and hath iſſue 
by him; the blood of this iſſue, being com- 
' pounded of the blood of Lucy Baker (it is 
true) on the one part, but of that of Lewis 
Gay (inſtead of Geoffrey Stiles) on the other 
part, it hath therefore only half the ſame in- 
gredients with that of John Stiles; ſo that he 
is only his brother of the half blood, and for 
that reaſon they ſhall never inherit to each 
other. So alſo, if the father has two ſons, A 
and B, by different venters or wives; now 
. e theſe 
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| theſe two brethren are not brethren of the 
whole blood, and therefore ſhall never inherit 
to each other, but the eſtate ſhall rather eſcheat 
to the lord. Nay, even if the father dies, and 
his lands deſcend to his eldeſt fon A, who en- 
ters thereon, and dies ſeiſed without iſſue ; 
{till B ſhall not be heir to this eſtate, becauſe 
he is only of the half blood to A, the perſon 
| laſt ſeifed : but, had A died without entry, 
then B might have inherited ; not as heir to 
A his half-brother, but as heir to their com- 
mon father, who was the perſon laſt actually 
ſeiſed. *. 


Tuls total excluſion of the half blood 
from the inheritance, being almoſt peculiar 
to our own law, is looked upon as a ſtrange 
hardſhip by ſuch as are unacquainted with the 
reaſons on which it is grounded. But theſe 
cenſures ariſe from a miſapprehenſion of the 
rule ; which is not ſo much to be conſidered 
in the light of a rule of deſcent, as of a rule 
of evidence ; an auxiliary rule, to carry a for- 
mer into execution. And here we muſt again 
remember, that the great and moſt univerſal 
principle of collateral inheritances being this, 
that an heir to a feudum antiquum muſt be of 
the blood of the firlt feudatory or Fac 


* Hale. H. ©: L. _ 
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that is, derived in a lineal deſcent from him; 


it was originally requiſite, as in gifts in tail iti 


ſtill is, to make out the pedigree of the heir 
from the firſt donee or purchaſor, and to ſhew 


that ſuch heir was bis lineal repreſentative. 
But when, by length of time and a long 


courſe of deſcents, it came (in thoſe rude and 
unlettered ages) to be forgotten who was 


really the firſt feudatory or purchaſor, and 
thereby the proof of an actual deſcent from 


him became impoſlible ; then the law ſubſti- 


tuted what Mr. Juſtice Wright * calls a reaſor- 


able, in the ſtead of an impoſſible, proof : for 


it remits the proof of an actual deſcent from 


the firſt purchaſor ; and only requires, in lieu 


of it, that the claimant be next of the whole 
blood to the perſon laſt in poſleſſion ; (or de- 
rived from the ſame couple of anceſtors) which 
will probably anſwer the ſame end as if 


he could trace his pedigree in a direct line 


from the firſt purchaſor. For he who is my 


kinſman of the whole blood can have no an- 


ce ſtors beyond or higher than mine, but what 


are equally my anceſtors alſo; and mine are 
vice verſa his: he therefore is very likely to 
be derived from that unknown anceſtor of 
mine, from whom the inheritance deſcended. 


But a Kinſman of the half blood has but 


bas Tenures, 186. 
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one half of his anceſtors above the common 
| flock the ſame as mine; and therefore there 
is not the ſame probability of that ſtanding 
= requiſite in the law, that he be derived from 
YT the blood of the firſt purchaſor; 


To illuſtrate this by example. Let there be 
John Stiles, and Francis, brothers by the ſame 
father and mother, and another fon of the 
ſame mother by Lewis Gay a ſecond huſband. 
Now, if John dies ſeiſed of lands; but it is 
uncertain whether they deſcended to him from 
his father or mother; in this caſe his brother 
Francis, of the whole blood, is qualified to 
be his heir, for he is ſure to be in the line of 


deſcent from the firſt purchaſor, whether it 


were the line of the father or the mother, 
But if Francis ſhould die before John, without 


iſſue, the mother's ſon by Lewis Gay (or bro- 


ther of the half blood) is utterly incapable of 
being heir; for he cannot prove his deſcent 
from the firſt purchaſor, who is unknown, 
nor has he that fair probability which the law 
admits as preſumptive evidence; fince he is to 
the full as likely of to be deſcended from the 
line of the firſt purchaſor, as 76 be deſcended : 
and therefore the inheritance ſhall go to the 
neareſt relation poſſeſſed of this preſumptive 


pe 2 = 


. AND, as this is the caſe in feudis antiquis, 
where there really did once exiſt a purchaſing 
anceſtor, who is forgotten; it is alſo the caſe 


50 The Law 


in feudis novis held ut antiquis, where the pur- 
chaſing anceſtor is merely ideal, and never 


exiſted but only 1 in fiction of law. Of this na- 
ture are all grants of lands in fee-fimple at 


this day, which are inheritable as if they de- 
ſcended from ſome uncertain indefinite anceſtor, 
and therefore any of the collateral kindred of 


the real modern purchaſor (and not his own 
offspring only) may inherit them, provided 
they be of the whole blood ; for all ſuch are, 


in judgment of law, likely enough to be de- 
rived from this indefinite anceſtor : but thoſe 
of the half blood are excluded, for want of 


the ſame probability. Nor ſhould this be 
thought hard, that a brother of the purchaſor, 
though only of the half blood, muft thus be 
difinherited, and a more remote relation of the 


v hole blood admitted; merely upon a ſuppo- 
ſition and fiction of N ſince it is only upon 
a like ſuppoſition and fiction, that brethren of 


purchaſors (whether of the whole or half 
blood) are entitled to inherit at all: for we 


have ſeen that in feudis ſtrife novis neither 
brethren nor any other collaterals were admit- 


ted. As therefore in feudis antiquis we have 


ſeen 
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ſeen the reaſonableneſs of excluding the half 


blood, if by a fiction of law a feudum novum 
be made deſcendible to collaterals as if it was 


feudum antiquum, it is juſt and equitable that 
it ſhould be ſubject to the ſame reſtrictions as 


well as the ſame latitude of deſcent, 


PEzrHaps by this time the excluſion of the 
half blood does not appear altogether ſo un- 


_ reaſonable as at firſt ſight it is apt to do, It 


is certainly a very fine- ſpun and ſubtile nicety : 


but, conſidering the principles upon which our 
law is founded, it is neither an injuſtice nor a 
hardſhip; fince even the fucceflion of the 


whole blood was originally a beneficial indul- 
gence, rather than the ſtrict right of collate- 


rals: and, though that indulgence is not ex- 


tended to the demi-kindred, yet they are rarely 
abridged of any right which they could poſſibly 


have enjoyed before. The doCtrine of whole 


blood was calculated to ſupply the frequent 


impoſſibility of proving a deſcent from the 
| firſt purchaſor, without ſome proof of which 


(according to our fundamental maxim) there 
can be no inheritance allowed of. And this 
purpoſe it anſwers, for the moſt part, effec- 
tually enough. I ſpeak with theſe reſtrictions, 


becauſe it does not, neither can any other me- 
thod, anſwer this purpole entirely. For though 
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all the anceſtors of John Stiles, above the 


common ſtock, are alſo the anceſtors of his 
| collateral kinſman of the whole blood; yet, 
unleſs that common ftock be in the firſt de- 
gree, (that is, unleſs they have the ſame fa- 
ther and mother) there will be intermediate 
anceſtors below the common ſtock, that may 


belong to either of them reſpectively, from 


which the other is not deſcended, and there- 


fore can have none of their blood. Thus, 


though John Stiles and his brother of the 


whole blood can each have no other anceſtors, 
than what are in common to them both ; yet 


with regard to his uncle, where the common 


ſtock is removed one degree higher, (that is, 


the grandfather and grandmother) one half of 
John's anceſtors will not be the anceſtors of 
his uncle: his patruns, or father's brother, 
derives not his deſcent from John's maternal 
anceſtors ; nor his avunculus, or mother's bro- 


ther, from thoſe in the paternal line. Here 
then the ſupply of Proof i is deficient, and by 


no means amounts to a certainty : and, the 
higher the common ſtock is removed, the more 
will even the probability decreaſe. But it mult 
be obſerved, that (upon the ſame principles 


of calculation) the half blood have always a 


much leſs chance to be deſcended from an un- 


known indefinite anceſtor of the deceaſed, than 
| the 
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the whole blood in the ſame degree. As, in 
the firſt degree, the whole brother of John 


Stiles is ſure to be deſcended from that un- 
known anceſtor ; his half brother has only 
an even chance, for balf John's anceſtors are 
not his. So, in the ſecond degree, John's 
uncle of the whole blood has an even chance ; 
but the chances are three to one againſt his 
uncle of the half blood, for three fourths of 
John's anceſtors are not his. In like manner, 
in the third degree, the chances are only three 
to one againſt John's great uncle of the whole 


blood, but they are ſeven to one againſt his 
great uncle of the half blood, for ſeven eighths 
of John's anceſtors have no connexion in blood 


with him. Therefore ſo remote a poſlibility 
of the defcent of the half blood from the firſt 


purchaſor, compared with that of the whole 


blood, in the ſeveral degrees, has occaſi oned 
a general excluſion of the half blood m all. 


Bor, while I thus illuſtrate the reaſon of 


excluding the half blood in general, I muſt 


be impartial enough to own, that, in ſome 
inftances, the practice is carried farther than 
the principle upon which it goes will warrant. 


Particularly, when a man has two ſons by 


different venters, and the eſtate on his death 
deſcends from him to the eldeſt, who enters, 


Wy. 5 and 


and dies without iſſue: now the younger ſon 


cannot inherit this eſtate, becauſe he is not 


of the whole blood to the laſt proprietor. 


This, it muſt be owned, carries a hardſhip 


with it, even upon feodal principles: for the 


rule was introduced only to ſupply the proof 


of a deſcent from the firſt purchaſor ; but here, 
as this eſtate notoriouſly deſcended from the 
father, and as both the brothers confcfledly 
ſprung from him, it is demanſtrable that the 
half brother muſt be of the blood of the firſt 
purchaſor, who was either the father or ſome 
of the father's anceſtors. When therefore 


there is actual demonſtration of the thing to 


be proved, it is hard to exclude a man by a 
rule ſubſtituted to ſupply that proof when de- 
ficient. So far as the inheritance can be evi- 
dently traced back, there ſeems no need of 


calling in this preſumptive proof, this rule of 


probability, to inveſtigate what is already cer- 
tain, Had the elder brother indeed been a 


purchaſor, there would have been no hardſhip 
at all, for the reaſons already given: or had 
the frater uterinus only, or brother by the 


mother's ſide, been excluded from an inherit- 
ance which deſcended from the father, it had 
been highly reaſonable, 
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INDEED it is this very inſtance, of exclu- 
ding a frater conſanguineus, or brother by the 


father's ſide, from an inheritance which de- 


ſcended 2 patre, that Crag * has ſingled out, 
on which to ground his ſtrictures on the Eng- 
liſh law of half blood: and, really, it ſhould 


ſeem, as if the cuſtom of excluding the half 


blood in Normandy + extended only to exclude 
a frater uterinus, when the inheritance de- 


ſcended a patre, and vice verſa, Thus alſo it 


remained a doubt with us in the time of 
| Bratton , and of Fleta 8, whether the half 
blood on the father's fide were excluded from 
the inheritance which originally deſcended 
from the common father, or only from ſuch 
as deſcended from the reſpective mothers, and 
from newly purchaſed lands. And the rule of 


law, as laid down by our Forteſcue ||, extends 


no farther than this; frater fratri uterino non 
ſuccedet in haereditate paterua, It is moreover 
worthy of obſervation, that by our law, as 
it now ſtands, the crown (which is the higheſt 
inheritance in the nation) may deſcend to the 
half blood of the preceding ſovereign *, fo as 
it be the blood of the firſt monarch, pur- 


* 66 1: $14... +7 Gr. Couftum. 6. 28. 1 1 2. 4. 30. & 3+ 
§ I. 6. c. 1. F. 14. de Laud. LL. Angl. 5. * * Plowd. 245. 
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D4 chaſor, 


chaſor, or (in the feodal language) conqueror, 
ol the reigning family. Thus it actually did 
deſcend from king Edward the ſixth to queen 
Mary, and from her to queen Elizabeth, who | 
were reſpeCtively of the half blood to each 
other. For the royal pedigree being always a 
matter of ſufficient notoriety, there is no oc 
caſion to call in the aid of this preſumptive 
rule of evidence, to render probable the deſ- 
cent from the royal ſtock ; which was former- 
ly king William the Norman, and is now (by 
act of parliament &) the princeſs Sophia of 
Hanover. Hence alfo it is, that in eſtates-tail, 

where the pedigree from the firſt donee muſt 
be ſtrictly proved, half blood is no impediment 
to the deſcent 4: becauſe, when the lineage 
is clearly made out, there is no need of this 
auxiliary proof. How far it might be deſi- 
rable for the legiſlature to give relief, by 
amending the law of defcents in this fingle 
inftance, and ordaining that the half blood 
might inherit, where the eſtate notoriouſly 
deſcended Gs: its own proper anceftor, but 
not otherwiſe ; or how far a private inconve- 
nience ſhould be ſubmitted to, rather than a 
fong eſtabliſhed rule ſhould be ſhaken It 1 
not for me to determine. 


n Wil. III. c. 2. + Litt, F. 14, 15 
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8 rule then, 3 with ts illaſtra⸗ 


tion, amounts to this; that, in order to keep 


the eſtate of John Stiles as nearly as poſſible in 
the line of his purchaſing anceſtor, it muſt 


deſcend to the iſſue of the neareſt couple of 


anceſtors that have left deſcendants behind 


them; becauſe the deſcendants of one anceſ- 
tor only are not ſo likely to be in the line of 
that purchaſing anceſtor, as thoſe who are 


deſcended from both, 


Bur here anciber akne ariſes. In the ſe- 
cond, third, fourth, and every ſuperior degree, 
every man has many couples of anceſtors, increa- 


ling according to the diſtances in a geometrical 


progreſſion upwards * ; the deſcendants of all 
which reſpective couples are (repreſentatively) 


related to him in the fame degree. Thus in 


the ſecond degree, the iſſue of George and 
Cecilia Stiles and of Andrew and Eſther Baker, 
the two grandfi res and grandmothers of John 


Stiles, are each in the "AN degree of propin- 


quity ; in the third degree, the reſpective iſ- 


ſues of Walter and Chriftian Stiles, of Luke 
and Frances Kempe, of Herbert and Hannah 
Baker, and of James and Emma Thorpe, are 


(upon the extinction of the two inferior de- 


% See page 9. | 


grees) 
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grees) all equally entitled to call themſelves 
the next kindred of the whole blood to John 
Stiles. To which therefore of theſe anceſtors 

maſt we firſt reſort, in order to find out de- 
ſcendants to be called to the inheritance ? In 
anſwer to this, and to avoid the confuſion 
and uncertainty that muſt ariſe between the 
ſeveral ſtocks, wherein the purchaſing anceſ- 

tor mult be ſought for, the ſeventh and laſt 
rule or canon is, that 


VII. 

In collateral inheritances the male 
ſtocks ſhall be preferred to the 
female; that is, kindred derived 
from the blood of the male an- 
ceſtors, ſhall be admitted before 
thoſe from the blood of the fe- 


male: -— unleſs where the lands 
have, in fact, deſcended from a 


8 female. 


Tavs the relations on the father's ſide are 
admitted in infinitum, before thoſe on the 
| mother's ſide are admitted at all * : and the 
relations of the father's father, before thoſe of 


iu. 5. 4. . 
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the father's mother; and ſo on. And in this 


the Engliſh law is not ſingular, but warrant- 
ed by the examples of the Hebrew and Athe- 
nian laws, as ſtated by Selden * and Petit +; 


though among the Greeks, in the time of He- 
ſiod F, when a man died without wife or child- 


dren, all his remote kindred (without diſtinc- 
tion) divided his eſtate among them. It is 
likewiſe warranted by the example of the 
Roman law; wherein the agnati, or relations 
by the father, were preferred to the cognati, 


or relations by the mother, till the edict of 
the emperor Juſtinian aboliſhed all diſtinction 
between them. It is alſo agreeable to the 
cuſtomary law of Normandy 8, which indeed 


in moſt reſpects agrees with our law of inhe- 
ritance. | 


However, 1 am inclined to think, that 
this rule of our law does not owe its imme- 


diate original to any view of conformity to 


thoſe which I have juſt now mentioned; but 


was eſtabliſhed in order to effeEtuate and car- 
ry into execution the fifth rule or canon be- 


fore laid down; that every heir muſt be of 


the blood of the firſt purchaſor. For when 


ſuch firſt purchaſor was not eaſily to be diſ- 


* Ie PI Ebratcr. c. 12. + LL. Attic. l. 1. 7. 6. T ©4800 606, 
$ Nev, 118. [er. Crafts, A 


covered 


\ 


8 


covered after a long courſe of deſcents, the 
lawyers not only endeavoured to inveſtigate 


him by taking the next relation of the whole 
blood to the perſon laſt in poſſeſſion; but alſo, 
conſidering that a preference had been given 
to males (by virtue of the ſecond canon) 


through the whole courſe of lineal deſcent, 
from the firſt purchaſor to the preſent time, 


they judged it more likely that the lands 
ſhould have deſcended to the laſt tenant from 


his male than from his female anceſtors; from 
the father (for inſtance) rather than from the 


mother; from the father's father, rather than 


the father's mother: and therefore they hunt- 


ed back the inheritance (if 1 may be allowed 
the expreſſion) through the male line ; and 
gave it to the next relations on the fide of the 


father, the father's father, and fo upwards ; 
imagining with reaſon that this was the moſt 


probable way of continuing it in the line of 


the firſt purchaſor. A conduct much more ra- 


tional than the preference of the agnati by the 
Roman laws : which, as they gave no advan- 


tage to the males in the firſt inſtance or direct 
lineal ſucceſſion, had no reafon for preferring 
them in the tranſverſe collateral one: upon 
which account this preference was very wiſely 


aboliſhed by Juſtinian. 
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Tu ar this was the true foundation of the 
preference of the agnati or male ſtocks, in our 
law, will farther appear if we conſider that, 
| whenever the lands have notoriouſly deſcend- 


ed to a man from his mother's ſide, this rule 


is totally reverſed, and no relation of his by 


the father's fide, as ſuch, can ever be admit- 
ted to them; becauſe he cannot poſſibly be 


of the blood of the firſt purchaſor. And fo, 
e converſo, if the lands deſcended from the 


father's ſide, no relation of the mother, as 


ſuch, ſhall ever inherit. So alſo, if they in 
fact deſcended to John Stiles from his father's 
mother Cecilia Kempe; here not only the 
blood of Lucy Baker his mother, but alſo of 


George Stiles his father's father, is perpetual- 


ly excluded. And, in like manner, if they 
be known to have deſcended from Frances 
Holland the mother of Cecilia Kempe, the 
line not only of Lucy Baker, and of George 
Stiles, but alſo of Luke Kempe the father of 


Cecilia, is excluded. Whereas when the fide 
from which they deſcended is forgotten, or 


never known, (as in the cafe of an eſtate new- 
ly purchaſed to be holden ut feudum antiquum) 


here the right of inheritance firſt runs up all 
the father's ſide, with a preference to the 


male ſtocks in every inſtance ; and, if it finds 
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no heirs there, it then, and then only, reſorts 
to the mother's ſide; leaving no place untried, 
in order to find heirs that may by poſſibility 
be derived from the original purchaſor. The 


greateſt probability of finding ſuch was among 


thoſe deſcended from the male anceſtors; but, 
upon failure of iſſue there, they may poſſibly 
be found among thole derived from the fe- 
males. 


Tas I rake” to be the true reaſon of the 
_ preference of the agnatic ſucceſſion, 


iſſue derived from the male anceſtors, 


3 all the ſtages of collateral inheritance; 


as the ability for perſonal ſervice was the rea- 


ſon for preferring the males at firſt in the di- 


rect lineal ſucceſſion. We ſee clearly, that if 

males had been perpetually admitted, in utter 
excluſion of females, the tracing the inherit- 
ance back through the male line of anceſtors, 
muſt at laſt have inevitably brought us up to 
the firſt purchaſor: but, as males have not been 


perpetually admitted, but only generally prefer- 


red ; as females have not been utterly excluded, 
but only generally poſtponed to males ; the tra- 
cing the inheritance up through the. male 
ſtocks will not give us abſolute demonſtration, 
but only a ſtrong probability, of arriving at 


other 


the firſt purchaſor ; J which, joined with the 
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other probability, of the wholeneſs or entirety 


of blood, will fall little ſhort of a certainty. 


BEFORE we conclude this firſt branch of 


our enquiries, it may not be amiſs to exem- 


plify theſe rules by a fhort ſketch of the man- 
ner in which we muſt ſearch for the heir of a 
perſon, as JohN STILEs, who dies ſeiſed of 


land which he acquired, and. whith therefore 


he held as a feud of indefinite — 


: In the firſt bie ſucceeds the eldeſt ſon, 


Matthew Stiles, or his ifſue : (ne 1.)—if his 


line be extinct, then Gilbert Stiles and the 


other ſons reſpectively, in order of birth, or 


their iſſue : (n' 2.) — in default of theſe, all 


the daughters together, Margaret and Char- 
| lotte Stiles, or their iſſue, (n' 3.) — On fai- 
lure of the deſcendants of Jan STILES him- 
ſelf, the iſſue of Geoffrey and Lucy Stiles, his 


parents, is called in: viz. firſt Francis Stiles, 
the eldeſt brother of the whole blood, or his 
iſſue : (n* 4.) — then Oliver Stiles, and the 


other whole brothers, reſpectively, in order of 


birth, or their iſſue: (n' 5.) — then the ſiſters 


of the whole blood, all together, Bridget and 


Alice Stiles, or their iſſue. (n* 6.) — In de- 
fect of theſe, the iſſue of George and Cecilia 


* See the table of deſcents annexed. | 
Stiles 
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Stiles, his father's parents; reſpect being ſtill 


had to their age and ſex: (n y.) — then the 
iſſue of Walter and Chriſtian Stiles, the pa- 
rents of his paternal grandfather : (ne 8.)— 


then the iſſue of Richard and Anne Stiles, the 


parent of his paternal grandfather's father: 
(n .) —and fo on in the paternal grandfather's 
paternal line, or blood of Walter Stiles, in in- 


ſiuitum. In defect of theſe, the iſſue of William 


and Jane Smith, the parents of his paternal 


grandfather's mother: (n 10.) — and fo on in 
the paternal grandfather's maternal line, or 
blood of Chriſtian Smith, in infinitum; till 
both the immediate bloods of _— Stiles, 
the paternal grandfather, are ſpent * ,—Then 


* The reader ſhould howevps be informed, that the claſs, n? 10, would be 
- poſtponed to n® 11, in conſequence of the doctrine laid down, arguends, by juf- 
tice Manwoode, in the cafe of Clere and Brooke; [Plowd. 450.] from whence 
it is adopted by lord Bacen, [Elem. c. 1.] and fir Matthew Hale. [H. C. L. 
240, 244. ] And yet, notwithſtanding theſe reſpeQable authorities, the compiler 
of this table hath ventured to give the preference therein to n® 10 before 
n 11; forthe following reaſons. 5 | 


1. Bx Aust this point was not. the principal queſtion in the caſe of Clere 
and Brooke; but the law concerning it is delivered obter only, and in the courſe 
of argument, by juſtice Manwoode ; though afterwards ſaid to be confirmed by 
the three other juſtices in ſeparate, extrajudicial, conferences with the reporter. 


2. Breast the chief-juſtice, Dyer, in reporting the reſolution of the court 
in what ſeems to be the ſame caſe, [Dyer, 314-] takes no notice of this doctrine. 


3. Bec ausE it appears, from Plowden's report, that very many gentlemen 
of the law were diſſatisfied with this poſition of juſtice Manwoode. 


4. Bc AUE the poſition itſelf deſtroys the otherwiſe entire and regular ſym- 


| retry of our legal courſe of deſcents, as is manifeſt by inſpecting the table; ang 
deſtroys alſo that conſtant preference of the male ſtocks in the law of inheritance, 


for 
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we muſt reſort to the iſſue of Luke and Fran- 


ces Kempe, the parents of JouN ST1LEs', 


paternal grandmother : (n* 11.)—then to the 
iſſue of Thomas and Sarah Kempe, the parents 
of his paternal grandmother's father: (n 12.)— 
and ſo on in the paternal grandmother's pater- 


nal line, or blood of Luke Kempe, in infini- 


for which an additional reaſon is before given; beſides the mere dignity of 


blovd. 


5. Becavse it introduces all that uncertainty and contradiction, pointed 
out by an ingenious author; Law of inheritances, ad edit. p. 30, 38, 61,62,66.] 
and eſtabliſhes a collateral doctrine, incompatible with the principal point reſolved 
in the caſe of Clere and Brooke, viz. the preference of n® 11 to nꝰ 14. And, 


though that learned wfiter propoſes to reſcind the principal point then reſolved, 


in order to clear this difficulty; it is apprehended, that the difficulty may be 3 
ter cleared, by rejecting the collateral doctrine, Which was never yet reſolved at 


all. 


6. Bacaver by the reaſon that is given for this doctrine, in Plowden, 
| Bacon, and Hale, (viz. that in any degree, paramount the firſt, the law reſpect- 
eth proximity, and not dignity of blood) no 18 ought alſo to be preferred to 
163 which is directly contrary to the eighth rule laid down by Hale him- 


m [Hit C. L. 247] 


Pi BEcavst this . ſeems to contradict the allowed doctrine of fe. 
Edward Coke; [Co. Litt. 12. 5. Hawk abr. in loc.] who lays it down (un- 
der different names) that the blood of the Kempes (alias Sandies) ſhall not in- 


herit till the blood of the Stiles's (alias Fairfields) fail. Now the blood of the 


Stiles's does certainly not fail, till both n® 9 and nꝰ 10 areextin&, Wherefore 
no 11 (being the blood of the Kempes) ought not to inherit till then. 


8, BRA us in the caſe, M. 12 Ed. IV. 14. [Fitzh. abr. t. diſcent. 2. Bro, 
abr. t. diſcent. 38.] (much relied on in that of Clere and Brooke] it is laid 
down as a rule, that © Cefuy, que doit inheriter al pere, doit inheriter al fits." 
And ſo fir M. Hale [Hiſt. C. L. 243.] ſays, © that though the law excludes the 
father from inheriting, yet it ſubſtitues and dire&s the deſcent, as it ſhoulg 
have been, had the father inherited.” Now it is ſettled, by the reſolution ia 
Clere and Brooke, that nꝰ 10 ſhould have inherited to Geoffrey Stiles, the fa- 
1 before n® 11; and e n? 10 ought alſo to be preferred in igheriting 


o John Stiles, the ſon 
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tum. — In default of which, we muſt call in 
the iſſue of Charles and Mary Holland, the 
parents of his paternal grandmother's mother : 
iz. .) —and fo on in the paternal grandmo- 
ther's maternal line, or blood of Frances Hol- 
land, in infinitum ; till both the immediate 
bloods of Cecilia Kempe, the paternal grand- 
mother are alſo ſpent. — Whereby the pa- 

| ternal blood of Joux ST1LEs entirely failing, 
recourſe muſt then, and not before, be had 
to his maternal relations; or the blood of the 
Bakers, (n' 14, 15, 16.) Willis's, (m 17.) 
Thorpes, (1'18, 19.) and White's ; (0% 20.) 
in the ſame regular ſuccellive order as in the 
paternal line. 


In caſe JohN Sr IL ES was not himſelf the 
purchaſor, but the eſtate in fact came to him 
by deſcent from his father, mother, or any 
higher anceſtor, there is this difference; that 
the blood of that line of anceſtors, from which 
it did not deſcend, can never inherit. Thus, if 
it deſcended from Geoffrey Stiles, the father, 
the blood of Lucy Baker, the mother, is 
perpetually excluded : and fo, vice verſa, it 
it deſcended from Lucy Baker, it cannot de- 
ſcend to the blood of Geoffrey Stiles, This 
In either caſe, cuts off one half. of the table 
from any poſſible ſucceſſion. And farther, if 
Ic 
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t can be ſhewn to 13 deſcended from George 
Stiles, this cuts off three fourths; for _ now 


the blood, not only of Lucy Biker, but alſo 


of Cecilia Kempe, is excluded. If, laſtly, it 
deſcended from Walter Stiles, this narrows 
the ſucceſſion ſtill more, and cuts off ſeven 
cighths of the table; for now, neither the 
blood of Lucy Baker, nor of Cecilia Kempe, 
nor of Chriſtian Smith, can ever ſucceed to 
the inheritance. And the like rule will hold | 


upon deſcents from any other anceſtors. 


Tn reader ſhould bear in mind, that, 
during this whole proceſs, JohN ST1LES is 


the only perſon ſuppoſed to have been actual- 


| ly ſeiſed of the eſtate, For if ever it comes 


to veſt in any other perſon, as heir to JohN 
STILES, a new order of ſucceſſion muſt be 
obſerved upon the death of ſuch heir; ſince 
he, by his own ſeiſin, now becomes himſelf 
an anceſtor, or /7ipes, and muſt be put in the 
place of Joun ST1LEs. The figures therefore 
denote the order, in which the ſeveral claſſes 
would ſucceed to Joun STILES, and not to 
each other: and, before we ſearch for 1 
in any of the higher figures, (as neg.) w 
muſt be firſt aſſured, that all the lower Halſes 
(from ne. 1 to 7.) were extinct, at Jo HN 
TILES! s deceale. 


E 2 HAVING 


= The Law 


fvine thus deset to ſtate the ge- 
1 law of DEscRNTS, I proceed next to 
ſubjoin a few hints with regard to the ſpecial 
impediments which may obſtruct this general 
law. Which will bring under our conſidera- 
tion the doctrine of ESCHEATS. 


Esch Ar, it is well known, was one of 
the fruits and conſequences of feodal tenure. 
The word itſelf is originally French or Nor— 
man, in which language it ſignifies chance 
or accident, and thereupon denotes an ob- 
ſtruction of the deſcent, and conſequent de- 
termination of the tenure, by ſome unfore- 
| ſeen contingency ; in which caſe the land na- 

turally reſults back, by a kind of reverſion, to 
the bginal grantor or lord of the fee . 


Taz law of eſcheits is founded upon this 
ſingle principle, that -the blood of the perſon 
laſt ſeized is, by ſome means or other, utterly 
extinct and gone: and, ſince none can inherit 
any eſtate, but ſuch as are of his blood and 
conſanguinity, it follows as a regular conſe- 
quence, that when ſuch blood is extinct, the 


* Eſcher, or &chet ; gd from the verb eſchiir o or their, to 1 
4's Feud, 36, Co. Litt. „ | 


inberit- 
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inheritance itſelf muſt fail ; the land muſt be- 


come what the feodal writers denominate 
feudum apertum ; and muſt reſult back again 


to the lord of the fee, by whom, or by thoſe 
whoſe eſtate he hath, it was given. 


Esch Ars are frequently divided into thoſe 


propter defectum ſanguims and thoſe propter 
delictum tenentis the one fort, if the tenant 


dies without iſſue ; the other, if his blood be 


attainted v. But both theſe ſpecies may well 
be comprehended under the firſt denomination 


only ; for he that is attainted ſuffers an ex- 
tinction of his blood, as well as he that dies 
without relations. The inheritable quality is 
expunged in one inſtance, and expires in the 


other: or, as the doCtrine of eſcheats is very 


fully expreſſed in Fleta +, * dominus capitalis 
cc fęodi loco haeredis habetur, quoties per defectum 
« vel delictum ts ſages tenentis,” 


EscurATs therefore ariſing merely upon 
the deficiency of the blood, whereby the de- 


ſcent is impeded, their doctrine will be bet- 
ter illuſtrated by conſidering the ſeveral caſes 


wherein hereditary blood may be deficient, 
than by any other method whatſoever. 


Co Litt. 13. 93 1 + L 6. 9 
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= The Law 


os II. III. The firſt three i herein in- 
. blood is wanting, may be col- 
lected from the rules of deſcent before laid 
down and explained, and therefore will need 


very little illuſtration or comment. Firſt, when 


the tenant dies without any relations on the 
part of any of his anceſtors: ſecondly, when 


he dies without any relations on the part of 


thoſe anceſtors from whom his eſtate deſcend- 


ed: thirdly, when he dies without any rela- 
tions of the whole blood. In two of theſe 
caſes the blood of the firſt purchaſor 1 is cer- 
tainly, in the other it is probably, at an end; 
and therefore in all of them the law directs, 
that the land ſhall eſcheat to the lord of the 


fee : for the lord would be manifeſtly preju- 
diced, if contrary to the inherent condition 


tacitly annexed to all feuds, any perſon ſhould 
be ſuffered to ſucceed to lands, who 1s not of 


the blood of the firſt feudatory, to whom for 
his perſonal merit the eſtate is ſuppoled. o 


have been een 


IV. A MONSTER, which hath not the 
ſhape of mankind, og in any part evidently 


bears the reſemblance of the brute creation, 


bath no inheritable. blood, and cannot be heir 


to any: land, albeit 1 it be brought forth i in mar- 


riage: : 
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riage : : but, although it hath deformity in any 
part of it's body, yet if it hath human ſhape 
it may be heir * This is a very ancient rule 


in the law of England F; and its reaſon is too 
obvious, and too ſhocking, to bear a minute 
diſcuſſion. The civil law agrees with our own 
in excluding ſuch births from ſucceſſions : yet 
accounts them, however, children in Come re- 
ſpects, where the parents, or at leaſt the fa- 


ther, could reap any advantage thereby ; (as 


the jus trium liberorum, and the like) eſteem- 
ing them the misfortune, rather than the fault, 
of that parent. If therefore there appears no 


other heir than ſuch prodigious birth, the 


land ſhall eſchcat to the lord. 


V. BasTARDs are incapable of being heirs. 


"Baſtards, by our law, are ſuch children as are 


not born either in lawful wedlock, or within 


a competent time after it's determination. 
Such are held to be zullius filii, the ſons of 


nobody ; for the maxim of law is, qui ex dam- 


nato coitu naſcuntur, inter libero non Compu- 
tantur ||. Being thus the ſons of nobody, they 


have no blood in them, at leaſt no inherit- 


able blood; conſequently, none of the blood 


of the firſt enn, and therefore, if there 


15 * Co. Litt. 7, 8. + Brac. J. 1. cas Ir. 5. c. 30. Þ FF. 1. 8. 14. 
S FF. 50. 16.135. Paul. 4. ſent. 9. \. 3. j Co. Litt. 8. 
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be no other claimant than ſuch illegitimate 
children, the land ſhall eſcheat to the lord ®. 
The civil law differs from ours in this point, 


and allows a baſtard to ſucceed to an inherit- 


ance, if after it's birth the mother was mar- 
| ried to the father + : and alſo, if the father 


had no lawful. wife or child, then even if the 
concubine was never married to the father, 


yet ſhe and her baſtard ſon were admitted 


each to one twelfth of the inheritance : and 
a baſtard was likewiſe capable of ſucceeding 


to the whole of his mother's eſtate, although 
the was never married; the mother being 
ſufficiently certain, though the father is not 8. 
But cur law, in favour of W 18 much 


leſs 3 to baſtards. 5 


THERE is a one » Inftince. in which 


our law has ſhewn them ſome little regard 


and that is uſually termed the caſe of baſ- 
tard eigne and mulier puiſne. This happens 
when a man has a baſtard ſon, and afterwards 
marries the mother, and by her has a legiti- 


mate ſon, who in the language of the law is 


called a mulier, or as Glanvil || expreſſes it in 


his Latin, filus mulieratus ; the woman before 


marriage * ente, and afterwards u- 


* Finch. Law. 119, + Nee. 89. „ | I No. 89. e. 12, 
. 11 8 | 


lier. 
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Jier. Now here the eldeſt ſon is baſtard, or 
haſtard eigne ; and the younger fon 1s legiti- 
mate, or mulier puiſu. If then the father dies, 
and the baſtard eigne enters upon his land, and 
enjoys it to his death, and dies ſeiſed thereof, 


whereby the inheritance deſcends to his iſſue 


in this caſe the mer puiſuè, and all other 


| heirs, (though minors, feme-coverts, or under 
any incapacity whatſoever) are totally barred 


of their right *. And this, 1. As a puniſh- 
ment on the mer for his negligence, in not 
entering during the ba/?ard”s lite, and evicting 
him. 2. Becauſe the law will not ſuffer a man 


ro be baſtardized after his death, who entered 


as heir and died ſeiſed, and ſo paſſed for legi- 


timate in his life-time, 3. Becauſe the canon 


law (following the civil) did allow ſuch ba/- 


tard eigne to be legitimate, on the ſubſequent 


marriage of his mother: and therefore the 
laws of England (though they would not ad- 
mit either the civil or canon law to rule the 


inheritances of this kingdom, yet) paid ſuch 
a regard to a perſon thus peculiarly circum- 
ſtanced, that, after the land had deſcended to 
his iſſue, they would not unravel the matter 
again, and ſuffer his eſtate to be ſhaken. But 


this indulgence was ſhewn to no other kind 
of baſtard; for, if the mother was never 


\ 1 


® Litt, 8. 399. Co, Litt. 244. 


married 


. Pw 1.5 w 


married to the father, ſuch baſtard could have 


no colourable title at all *. 


As baſtards cannot be heirs themſelves, fo 
neither can they have any heirs but thoſe of 


their own bodies. For, as all collateral kin- 
dred conſiſts in being derived from the ſame 


common anceſtor, and as a baſtard has no le- 
gal anceſtors, he can have no collateral kin- 
dred ; and, conſequently, can have no legal 


| heirs, but ſuch as claim by a lineal deſcent 
from himſelf. And therefore it a baſtard pur- 


chaſes land, and dies ſeiſed thereof without 
iſſue, and inteſtate, the land ſhall eſcheat to 
the lord of the ret» 


1 Artins. allo 3 of taking 
by deſcent, or inheriting 4: for they are not 
allowed to have any inheritable blood in 


them ; rather indeed upon a principle of na- 
tional or civil policy, than upon reaſons ſtrict- 


ly feodal. Though, if lands were ſuffered to 


fall into their hands who owe no allegiance to 


the crown of England, the deſign of introdu- 


cing our feuds, the defence of the kingdom, 


would be defeated, Wherefore if a man leaves 


no other relations but aliens, bis land ſhall 
elcheat to the lord. 


Stn © 200, + Brat. n 244, 1 Co. Lit. 8. 
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As aliens cannot inherit, ſo far they are on 
a level with baſtards; but, as they are alſo 


diſabled to hold by purchaſe , they are under 
ſtill greater diſabilities. And, as they can nei- 


ther hold by purchaſe, nor by inheritance, it 
is almoſt ſuperfluous to ſay that they can have 


no heirs, ſince they can have nothing for an 


heir to inherit: but ſo it is expreſsly held Þ, 
becauſe they have not in them any inheritable 


GG 


AN farther, if an alien be made a denizen 
by the king's letters patent, and then purcha- 
ſes lands, (Which the law allows him to do) 
his ſon, born before his denization, ſhall not 
inherit thoſe lands; but a fon born afterwards 


may, even though his elder brother de living: 


for the father, before denization, had no in- 
heritable blood to communicate to his eldeſt 
fon ; but by denization it acquires an heredi- 
tary quality, which will be tranſmitted to his 
ſubſequent poſterity, Yet, if he had been na- 


turalized by act of parliament, ſuch eldeſt fon 


might then have inherited ; for that cancels 
all defects, and is allowed to have a retroſpec- 


tive energy, which ſimple denization has not 2. 


Co. Litt. 2. 6, +- Rid. . Ley. 89. 1 Co. Litt. 129. 
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8 The Law 


SIR Edward Coke * alſo holds, that if an 
alien cometh into England, and there hath 


iſſue two ſons, who are thereby natural born 


ſubjects; and one of them purchaſes land, and 
dies; yet neither of theſe brethren can be 
| heir to the other. For the commune vinculum, 
or common ſtock of their conſanguinity, is 
the father; and, as he had no inheritable 
blood in him, he could communicate none to 
his ſons ; and when the ſons can by no poſli- 
bility be heir to the father, the one of them 


ſhall not be heir to the other. And this opi- | 


nion of his ſeems founded upon ſolid princi- 
ples of the antient law; not only from the 
rule before cited in the notes I, that ce/tuy, que 
doit inheriter al pere, doit inheriter al fits ; but 
alſo becauſe we have ſeen that the only feodal 
foundation upon which newly purchaſed land 
can poſſibly deſcend to a brother, is the ſup- 
poſition and fiftion of law, that it deſcended 
from ſome one of his anceſtors : but in this 
caſe as the immediate anceſtor was an alien, 
from whom it could by no poſlibility deſcend, 
this ſhould deſtroy the ſuppoſition, and impede 
the deſcent, and the land thould be inherited 

ut feudum ſtride novum; that is, by none but 
: the lineal deſcendants of the pirchaſing bro- 


f Inft. 8. T See page * note 1. 
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ther; TY on failure of them, ſhould 4 


to the ood of the fee. But this opinion hath 


been ſince overruled *: and it is now held for 
law, that the ſons of an alien, born here, may 
inherit to each other. And reaſonably enough 


upon the whole: for, as (in common pur- 


chaſes) the- whole of the ſuppoſed deſcent from 
indefinite anceſtors is but fictitious, the law 


may as well ſuppoſe the requiſite anceſtor as 


ſuppoſe the requiſite deſcent. 


VII. By attainder alſo, for treaſon or other 
felony, the blood of the perſon attainted is ſo 


corrupted, as to be rendered no Tous inhe- 


ritable. 


GnkEAx care muſt be taken to diſtinguiſh 
between forfeiture of lands to the king, and 


this ſpecies of eſcheat to the lord; which, by 
reaſon of their ſimilitude in ſome circumſtan- 


ces, and becauſe the crown is very frequently 
the immediate- lord of the fee and therefore 


entitled to both, have been often confounded 


together, Forfeiture of lands, and of what- 


| _ ever elſe the offender poſſeſſed, was the doc- 


trine of the old Saxon law F, as a part of 


puniſhment for the offence; and does not 


* Collingwood & Vids: 1. Ventr. 41 3. I Lev. 59, 1 Sid. 193. 
+ LL. Aelfred. c. 4. LL. Canut. c. 54. 
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at all relate to the feodal ſyſtem, nor is 


the conſequence of any ſigniory or lordſhip 


paramount *: but, being a prerogative veſted 


in the crown, was neither ſuperſeded nor di- 
miniſhed by the introduction of the Norman 


tenures; a fruit and conſequence of which 


eſcheat muſt undoubtedly be reckoned. Ef- 
cheat therefore operates in ſubordination to this 


more antient and ſuperior law of fortciture. 


Tu doctrine of eſcheat upon attainder, 
taken ſingly, is this: that the blood of the 
tenant, by the commiſſion of any felony, (un- 
der which denomination all treaſons were for- 


merly comprized +) is corrupted and ſtained, 


and the original donation of the feud is there- 
by determined, it being always granted to the 


vaſſal on the implied condition of dum bene ſe 


geſſerit, Upon the thorough demonſtration 


of which guilt, by legal attainder, the feodal 


covenant and mutual bond of fealty are held 


to be broken, the eſtate inſtantly falls back 


from the offender to the lord of the fee, and 
the inheritable quality of his blood is extin- 
guiſhed and blotted out for ever. In this ſi- 
tuation the law of feodal eſcheat was brought 


into England at the conqueſt; and in general 


ſuperadded to the antient law of forfeiture. 


® 2 Inſt, 64: Salk, B85. T 3 Inſt. 13. Stat. 25 Edw. III. c. 2. F. 12. 
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In conſequence of which corruption and ex- 
tinction of hereditary blood, the land of all 
ſelons would immediately reveſt in the lord, 
but that the ſuperior law of forfeiture inter- 
yencs, and intercepts it in its paſſage; in 
caſe of treaſon, for ever; in caſe of other fe- 
lony, for only a year and a day, after which 


time it goes to the lord in a regular courſe of 


eſcheat *, as it would have done to the heir of 
the felon, in caſe the feodal tenures had never 
been introduced. And that this is the true 
operation and genuine hiſtory of eſcheats, will 
molt evidently appear from this incident to 
gavelkind lands, (which ſeem to be the old 
Saxon tenure) that they are in no caſe ſubject 
to eſcheat for felony, though they are liable 
to forfeiture for treaſon +. _ 


As a conſequence of this doctrine of eſ- 
cheat, all lands of inheritance immediately re- 

veſting in the lord, the wife of the felon was 
liable to loſe her dower, till the ſtatute 
1 Edw. VI. c. 12. enacted, that albeit any 
perſon be attainted of miſpriſion of treaſon, 
murder, or felony, yet his wife ſhall enjoy her 
| dower. But ſhe has not this indulgence where 
| the antient law of forfeiture operates, for it 


is expreſsly provided by the ſtatute 5 & 6 


* 2 Inſt, 26, 1 Sommer. 83. Wright. Ten. 118. 


Edw. 


2 
"= 
2 
7 
1 7 * 
> * p 
MW + 
x 
3 
* - Ls 
Fe 
do 
N 
4 * 4 
* 
3 
K 
8 


— —_—_—_ — 


= - 
1 Wo © L 
1 ms p — e 0 n r. 
x OP REO TY OE ECT CIO ee ER EY T eee ² ˙ ˙-!C 22 


D 


e 
* — 


1 
. * 
1 
Vi 
2) 
»! 

4 

* 

* 


oi — 2 r 2 2 — 
2 5 RT a . Des. ** 5 — * — — 
r k 1 * —ͤ —. 2 4 ine 
" 


— en RG — pn <ond 2/4 Rotem: DER — 2 — fo rn ah . Sa 
oy - x wy 


8 8 N L 4 
Edw. VI. e. 11, that the wife of one attaint of 
high treaſon ſhall not be endowed a at all, 


H1THERTo we have only ſpoken of eſtates 
veſted in the offender, at the time of his of- 
fence, or attainder. And here the law of for- 
feiture ſtops ; but the law of eſcheat purſues 


the matter ſtill farther. For, the blood of the 


tenant being uiterly corrupted and extinguiſh- 


ed, it follows, not only that all he now has 
' ſhould eſcheat from him, but alſo that he 
ſhould be incapable of inheriting any thing for 
the future, This may farther illuſtrate the 


diſtinction between forfeiture and eſcheat. If 


therefore a father be ſeiſed in fee, and the ſon 
commits treaſon and is attainted, and then the 
father dies: here the land ſhall eſcheat to the 


lord; becauſe the ſon, by the corruption of 
his blood, is incapable to be heir, and there 
can be no other heir during his life: but 


nothing ſhall be forfeited to the king, for the 


ſon never had any intereſt in the lands to for- 


feit xk. In this caſe the eſcheat opcrates, and 


not the forfeiture ; but in the following in- 


ſtance the Forfeiture works, and not the eſ- 
cheat. As where a new felony is created by 
act of parliament, and it is provided (as is 


frequently the MY that it ſhall not extend to 


5 * Co, Litt. 13. 
cor- 
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corruption of N here the lands of the fe- 


lon ſhall not eſcheat to the lord, but yet the 
profits of them ſhall be forfeited to the king 5 
o long as the offender lives x. 


TaxRE is yet a farther je bet of the 


corruption and extinction of hereditary blood, 
which is this: that the perſon attainted thall 


not only be incapable himſelf of inheriting, 
or tranſmitting. his own property by heirſhip, 


but ſhall alſo obſtruct the deſcent of lands or 
tenements to his poſterity, in all caſes where 


they are obliged to derive their title through 
him from any remoter anceſtor. The channel, 


which conveyed the hereditary blood from his 


anceſtors to him, is not only exhauſted for 


the preſent, but totally dammed up and ren- 


dered impervious for the future. This is a 
refinement upon the antient law. of feuds, which 
allowed that the grandſon might be heir to his 
grandfather, though the ſon in the interme- 


diate generation was guilty of felony +. But 
by the law of England a man's blood is: fo 


univerſally corrupted by attainder, that his 
ſons can neither inherit to him nor any other 
anceſtor þ +, at leaſt on the part of their father. 


Sy | faſt. 5. | + Van Leeuwen in a Feud. 31. See Cro, Eliz, 2$. 
t Co. Litt. 391 b. | | L 
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T uò corruption of blood eannot be abſo- 
lutely removed but by authority of parliament. 
The king may excuſe the public puniſhment 
of an offender, but cannot aboliſh the private 
right, which has accrued or may accrue to in- 
dividuals as a conſequence of the criminal's 
attainder. He may remit a forfeiture, in which 
the intereſt of the crown is alone concerned: 
but he cannot wipe away the corruption of 
blood; for therein a third perſon hath an in- 
tereſt, the lord who claims by eſcheat. If 
therefore a man hath a ſon, and is attainted, 
and afterwards pardoned by the king; this fon 
can never inherit to his father, or father's an- 
ceſtors; becauſe his paternal blood, being once 
throughly corrupted by his father's attainder, 
muſt continue ſo: but if the ſon had been born 
after the pardon, he might inherit ; becauſe 
by the pardon the father is made a new man, 
and may convey new inberitable blood to his 
| afterborn children * 


Herein there is however a difference be- 
tween aliens and perſons attainted. Of aliens, 
who could never by any poſilbility be heirs, 
the law takes no notice: and therefore we 

have ſeen, that an alien elder brother ſhall 


0 Co. Litt. 392. 
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not impede the deſcent to a natural- born 
younger brother. But in attainders it is other- 


wiſe: for if a man hath iſſue a ſon, and is 
attainted, and afterwards pardoned, and then 
hath iſſue a ſecond ſon, and dies; here the 
corruption of blood is not removed from the 
eldeſt, and therefore he cannot be heir; nei- 
ther can the youngeſt be heir, for he hath an 
elder brother living, of whom the law takes 
notice, as he once had a poſſibility of being 
heir; and therefore the younger brother ſhall 
not inherit, but the land ſhall eſcheat to the 
lord: though, had the clder died without 


iſſue in the life of the father, the younger ſon 


born after the pardon might well have inherit- 
ed, for he hath no corruption of blood *. So 
if a man hath iſſue two ſons, and the elder in 
the lifetime of the father hath iſſue, and then 
is attainted and executed, and afterwards the 
father dies, the lands of the father ſhall not 
deſcend to the younger ſon : for the iſſue of 
the elder, which had once a poſſibility to in- 
herit, ſhall impede the deſcent to the younger, 
and the land ſhall eſcheat to the lord . Sir 
Edward Coke in this caſe allows 2, that if the 


| anceſtor be attainted, his ſons born before the 


attainder may be heirs to each other; and diſ- 
tinguiſhes it from the calc of the Tonk of an 


% cc Lit. 8. 1 Dyer. 48. 1 Co. Litt. J. 
F 2 alien, 


alien, becauſe in this caſe the blood was in- 
heritable when imparted to them from the 
father: but it is ſaid that ſons, born after 
the attainder, ſhall not inherit to each other; 
for they never had wy inheritable blood in 
them *. 


Do the whole it appears, that a perſon 
attainted, is ncither allowed to retain his for- 
mer eſtate, nor to inherit any future one, nor | 
to tranſmit any inheritance to his iſſue, either 
immediately from himſelf, or mediately | 
through himſelf from any remoter anceſtor ; 
for his inheritable blood, which is neceflary 
either to hold, to take, or to tranſmit any 
feodal property, is blotted out, corrupted, and 
extinguiſhed for ever : the conſequence of 
which is, that eſtates thus impeded in their 
deſcent, reſult back and eſcheat to the lord. 


THr1s corruption of blood, thus ariſing 
from feodal principles, but extended infinitely 
| farther than thoſe principles will warrant, 
| has been long looked upon as a peculiar hard- 
ſhip ; both becauſe the eſtabliſhment of the 
feodal ſyſtem in this kingdom was founded at 
firſt upon a fiction +; and alſo becauſe, the 
ſubſtantial part of thoſe tenures being now 


* Co. Litt. 8. f Wright. 58. 
e . done 
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done away, it ſeems unreaſonable to reſerve 


one of their moſt inequitable conſequences; 
namely, that the children ſhould not only be 


reduced to preſent poverty, but be laid under 
future difficulties of inheritance, on account 
of the guilt of their parents. And therefore 
in moſt (if not all) of the new felonies, crea- 
ted by parliament ſince the reign of Henry the 
cighth, it is declared that they ſhall not ex- 
tend to any corruption of blood. And by the 
ſtatute 7 Ann. c. 21, the operation of which 
is poſtponed by the ſtatute 17 Geo. II. c. 39, 
it is enacted, that after the death of the pre- 


ſent pretender and his ſons, no attainder for 


treaſon ſhall extend to the diſinheriting any 
heir, nor the prejudice of any perſon, other 


than the offender himſelf. F. 


There is one more incapacity of taking by deſcent, which, not being pro- 
ductive of any eſcheat, is not reducible tothe method laid down in the preceding 


_ treatiſe, It is enacted by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt 


who ſhall not abjure the errors of his religion by taking the oaths to the govern- 
ment, and making the declaration againſt tranſubſtantiation within ſix months 


after he has attained the age of eighteen years, ſhall be incapable of inheriting, or 


taking, by deſcent as well as purchaſe, any real eſtates whatſoever.; and his next 


| of kin, being a proteſtant, will hold them to his own uſe, till ſuch time as he 


complies with the terms impoſed by the act. This incapacity is merely per- 
ſonal; it affects himſelf only, and does not deſtroy the inheritable quality of his 


| blood, fo as to impede the deſcent to others of his kindred. In like manner as, 


even in the times of popery, one who entered into religion and became a monk 
profeſſed was incapable of inheriting lands, both in our own [Co. Litt. 132.] and 
the feodal law: es quod defiit eſſe miles ſeculi qui factus et miles Chriſti, nec benefict. 
um pertinet ad eum qui non debet gerere officium, [Feud. 21.) But yet he was ac-_ 
counted only civiliter martuus; he did not impede the deſcent to others, but the 
next heir was entitled to his or his anceſtors's eſtate. 

BEFORE 


B 


BETORE I conclude this head, of eſcheat, 
1 muſt mention one ſingular inſtance in which 
lands held in fee-ſimple are not liable to eſ- 
cheat to the lord, even when their owner is 
no more, and hath left no heirs to inherit 
them. And this is the caſe of a corporation : : 
for if that comes to be diſſolved by any acci- 
dent, the donor or his heirs ſhall have the 
land again in reverſion, and not the lord by 
eſcheat: which is perhaps the only inſtance 
where a reverſion can be expectant on a grant 
in fee-ſimple abſolute. But the law, we are 
told *, doth tacitly annex a condition to every 
ſuch gift or grant, that if the corporation be 
diſſolved, the donor or grantor ſhall re- enter; 
for the cauſe of the gift or grant faileth. This 
is indeed founded upon the ſelf- ſame principle 
as the law of eſcheat : the heirs of the donor 
being only ſubſtituted inſtead of the chief 
lord of the fee; which was formerly very 
frequently the cal in ſubinfeudations, or alie- 
nation of lands from one vaſſal to another, tilt 
that practice was reſtrained and remedied by 
the ſtatute of Quia emptores, 18 Edw. I. ſt. 1 
to which this very ſingular inſtance ſtill 1 
ſome degree remains an exception. 


* Co. Litt, 13 4. 
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Tu ERsx are the ſeveral deficiencies of here- 
ditary blood, recognized by the law of Eng- 


land, which, fo often as they happened under 


the feodal polity, occaſioned lands to eſeheat 
to the original proprietary or lord; to be by 
him applied to his own uſe, or granted out to 


a freſh feudatory, as he ſhould think proper. 


We have chiefly conſidered them at preſent as 


the means whereby an obſtruction is formed 


to the general courſe of deſcents ; and, taken 


in that light, they form no improper ſupple- 
ment to 2 diſcourſe, of which the law of in- 


heritance is the firſt and principal object. 


THE END. 
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| Its Limits, Extent, and Duration 3 


More particularly as it is regarded by the ſtatutes 
of ALL. SouLs COLLEGE i in the Univerſity of 
Oxronv. 
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"I @p9Te;,cy Models, xt Fereanortars *ANEPANTOIS, 
5 alries Zurncts cafe xe. — TIMOO. A. a. J. 


HE tracts now reprinted in this Volume were 

& originally publiſhed ſeparate, at different times, 

and upon various occaſions. But, having been ſome 
time out of print, the author hath at length conſented 
to his book/eller's requeſt of collecting them together, 

and publiſhing them (with a few corrections and additi- 
ons) in the Preſent form. He hopes that the ſame 
candor will continue to attend them thus united, which 

- ey 7 le) rey Jermery 8 


PR E F A C E 
TO THE 
FIRST EDITION 
In the Year M. DCC. L. 


TT was the misfortune of the ſociety, upon whoſe 
account theſe papers dere originally drawn up, 
| that, about ſeven and twenty years ſince, a claim 
was revived upon them; which having lain dormant 
a conſiderable time, they with reaſon concluded WAS 
len become utterly extinct. 


Wurn they came to conſider this claim, they ſaw 
clearly the abſolute neceſſity there was, for ſetting 
ſome bounds to that conſanguinity, to which ( while 
it laſted ) it was their duty io pay a proper regard : 
they imagined, that ſince it ſome time or other muſt 
have an end, it had probably expired in the ſpace of 
three centuries; and, as they were informed that 
collateral kindred was ſeldom, if ever, extended be- 
youd ten degrees at the utmoſt, they ſuppoſed that 
this was the fartheſt period, to which either law or 
reaſon would permit them to extend it in the preſent 
*nftance. 


„ THEY 


i PREFACE. 


Taty farther conſidered, that this was by no 


means a matter of indifference; that if they were not 


bound by their ſtatutes to admit the claimant, the 
nature of his claim and the privileges he inſiſted on 
were ſuch, that they were abſolutely bound 10 op- 
poſe him; and that they were no more at liberty to 


accept of a pretended, than they were to refuſe a 


une, Ken 8 . 


 UroN the matureſt deliberation therefore, they 
ventured to rejeft the claimant, whoſe alliance to 
their founder (if any) was in a remoter degree than 
the tenth. They ventured to reject him, though a vi- 
gorous oppoſition was naturally to be expected from the 
weight of his family and friends; and though by the 
ſame reſolution they conſequentially excluded the de/- 
cendants of that very perſon, who was afterwards 


to fit in i on their perch 


Urox | 3 of the ſame kind their ſucceſſors 


have ever ſince acted; thoroughly convinced (and that 


not lightly, but on grounds they have never heard an- 


fwered) that all collateral conſanguinity muſt ſome 


where or other have a limit; and induſtrious to the 
utmoſt of their power to diſcover, what limit was 
intended by Their Founaer in this Particular caſe. 


Bur as human reaſon is ever fallible and imper- 
Jett, as well in ſocieties as in private men, the ſuc- 
s bath not at any time anſwered their endeavours 


PREFACE. 


i was determined, in the firſt alles that they 


had erred in rejecting the then claimant. 


©» 


111 


And their 


ſucceſſors have, by ſome fatality, fallen into as great 
errors, whenever they have endeavoured to ſet a li- 
mit to this claim: it having been conſtantly determin- 
ed, that the different boundaries, which they have 
tried to eflabliſh at different times, have not been 
the proper ones; though what the proper boundaries 


are, hath pet been never adjudged «. 


2 The college hade at ſeveral 
times (fince the firſt publication 
of this eſſay) applied to their 
wiſitors for a deciſive interpre- 
tation of the ſtatute in reſpect 
to the duration of kindred ; de- 


termined to acquieſce in that 


' ſuperior judgment to which the 
will of the founder hath refer- 
red them. But this interpretati- 
en hath been conſtantly refuſed, 
and the queſtion adjourned till 


it ſhould come before the viſitor 


in a judicial manner. But 
rohen afterwards an appeal 


hath brought it before that tri- 


bunal, in a metbod the moſt 


folemn and expenſive that can 
well be deviſed, the moſt re- 
verend judge hath uniformly 
contented himſelf with pro- 
nouncing, in general, in favour 
of the appeal then depending; 


wrthout giving any reaſon for 


IN 


ſuch his opinion, or laying. 
down any principle whatever 
which might guide the ſociely 
in the conduct of future electi- 

ons. | | 
| Having mentioned this rule 
of practice in the exerciſe of 
eifitatorial power, I cannot 
But ſubjoin to it another very 
fingular uſage reſpecting the 
proof of conſanguinity. It mat- 
ters not (it ſeems ) what evi- 
dence of the pedigree was of- 
fered to the college at the time 
of their election below. If the 
appellant is fo fortunate as, by 
Subſequent proof, to make it out 
to the wiſitor's ſatisfa@ion, the 
ſociety by having rejected this 
latent kinſman are adjudged to 
have broken their ſtatutes, and 
the oaths which they took to 
obſerve them; they totally for- 
Ka ow right of election; and 
therefore 


iv PREFACE. 


I x 6; mean time, it has given them 0 ſmall con- 
cern, that many gentlemen of ſenſe and judgment, but 
unacquainted with the real ſtate of the caſe, have 
miſcinterpreted the frequent diſappointments which 
the college have hitherto met with; aud been ready to 
conclude from thence, that there muſt have been ſome- 
thing very weak (if not worſe) in their conduft up- 
on this occaſion. Unfortunate they have certainly 
been, (that, among the variety of boundaries they 
have tried, they ſhould never be able to hit upon the 
right) but not blind, it is hoped, to the force of 
ruth, nor perverſely obſtinate iz a known error 3 
fince the main point which they have all along alert 
ed, the eve} ity of ſome boundary, has never been 
decided apainſ! them; or, if decided at all, has ra- 
ther been decided in their favour. Yet hence unwor- 
thy notions hate been propagated; diſingenuous aſper- 
ſions bave been publickly thrown out, and printed 
invectives been privately diſperſed, tending greatly 
to select on a ſociety, which has always been ſolicitous 
do maintain its reputation, though not at the er 
of its duty. 


| RE" not 5 the appellant to crown all, ſame viſitors have 
is inflated in the fellowſhip proceeded to condemn the college 
which he claims, but every in coſts, for not crediting evi- 
other fellowſhip filled up at the dence which they never ſaw, 
fame election is declared to be and for rejecting a pedigree 

void, and devolved to the no- which never appeared to be 
mination of the wiſitor ; and, authentic, 1 
D | Up oN 
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Urox theſe accounts it is, that the author of the 
following papers has been induced to conſent to their 
publication; in order to demonſtrate to the unpre- 
judiced, that the behaviour of the college in this af- 
fair has been far from deſerving reproach : ſince he 


hopes that, upon a fair examination, it will appear 


to men of candour and underſ/anding, (for ignorance, 
which is ever obſtinate, he undertakes not to convince ) 
that the notions of the ſociety are neither abſurd nor 
unwarranted; that the general doctrine they inſiſt on 


is clear beyond all contradiction; and that even in 


thoſe particular caſes, wherein it has been determined 


they have erred, they have at leaſt erred upon plauſible 


grounds, have been miſguided by authorities too great 
for them to diſpute, and been miſtaken upon reaſons 
700 cogent for them to anſwer. 


T E principal, not the only, arguments which 


are urged in ſupport of the infinitude of kindred, are 


conficered in the courſe of this eſſay. Other than theſe 


the writer does not recollect to have Beard; unleſs in- 


deed a round aſſertion, . That no limits have ever 
« been ſet to conſanguinity in any law whatſoever”. 
The truthof this aſſertion, as well as the force of thoſe 
arguments, muſt be left to the opinion of the reader, 
after his peruſal of theſe papers; which are wholly 


calculated to fhew, that the college may ftill be right 


as to that part of the queſtion, which has yet receiv- 
ed no final deciſion from authority. To this end they 
are ſubmitted, with all due deference, to competent 

and impartial Jn 3 there remaining only to add 


that 5 
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E.. 
that (as they come entirely from a private hand) the 
ſociety, whoſe condutt they propoſe to vindicate, is by 

no means anſwerable for any miſtakes which may 
have ariſen, through the uncommonneſs of the ſubjett, 
or the inexperience of the compiler. 


DIRECTIONS to the Boo R-BIV PER. 


Place the Table of Deſcents oppoſite Page 67 

in the Law of Deſcents, altho' directed to front 

Page 138. Place the Table of Conſanguinity at 

= the Beginning of the Eſſay on Collateral Con- 

ſanguinity, Page 1. The Law of Deſcents to 
* follow Conſiderations on Copyholders. 
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ON 
COLLATERAL CONSANGUINITY, &c. 


HE coLLEGE or THE SOULS OF ALL 
FAITHFUL PEOPLE DECEASED or Ox- 
FORD was founded in the year of our lord 
1438, 16 Henr. VI. by that learned and re- 
nowned prelate, archbiſhop Chichele ; who, in 
the ſtatutes which he publiſhed in his life-time 


| for thebetter government of the ſame, has given 


a certain degree of preference in the election of 
fellows to his K1NnsMEN; and has alſo indulged 
them with certain peculiar privileges, to which 
none are to be admitted, except thoſe who are 
really and truly of his blood: and to the obſer- 
vance of every part of theſe ſtatutes the warden 
and fellows are bound by a ſolemn oath at their 
admiſſion, | 


Ir is therefore to them a matter of very ſeri- 
ous concern to know, what perſons are, or are 
not, comprehended under ſo general a name as 
that of kindred: for, as on the one hand they are 
bound poſitively, to pay reſpect to the blood of 
:heir founder wherever they meet with it; ſo on 

| "I -: | the 
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the other hand they are bound negatively, not to 
impart the advantages of kinſmen to ſtrangers. 
Therefore it ſhall be the buſineſs of the enſuing 

pages to enquire, WHO THESE KINSMEN ARE; 
or, how far that relation extends, which entitles 
the perſons ee to > the privileges of kinſmen. 


Tu rule, which muſt govern this enquiry, 
is undoubtedly the ſtature of the founder; and, 

if that be at all dubious, or applicable to more 
- ſenſes than one, the genuine meaning mult be 
diſcovered by the ordinary rules of interpretati- 
on. Now theſe will be much the ſame, whether 
we are to conſider the FouUNDER's ſtatutes as his 
will, according to the doctrine ef ſome; or as 
a body of laws for the government and direction 
of the ſociety he had inſtituted, which ſeems to 
be the better opinion. For, though all laws in- 
terpret bequeſts and legacies in the moſt benefi- 
cial manner for the perſons intended to receive 
them, yet, in order to find out who the perſons 
intended are, a leſs liberal conſtruction is uſed; 

and of courſe the ſame rules of interpretation 
muſt prevail, whether we look upon the foun- 
der in a reſtamentar y, or a legiſlative capacity. 


Tux are two lights, in which the founder 
may be thought to have conſidered this relation 
of kindred; either as ſubſiſting and extended in 
infinitum, or as bounded at ſome certain period 
and degrce. In the following tract it will be at · 
tempted to ſhew, that he muſt be ſuppoſed to 


have conſidered: it as limited and circumſcribed 
within 
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within ſome particular boundary; and what that 


boundary was, may alſo be, incidentally, the 7 


ſubject of this enquiry. 


In order to proceed with the greater regu- 


larity and certainty, we will govern our inter- 


pretation by the rules, which have been laid down 
by writers of eminence and indiſputable autho- 


rity, and who cannot be ſuſpected of any biaſs or 


partiality to either ſide of the queſtion. Such are 


Suarez and Puffendorf; who have reduced a= all 


the methods of interpreting laws to three, by 
conſidering, firſt, the very words of the law it- 


ſelf, © werba legis; ſecondly, the occaſion of 
making it, „ratio legis; and thirdly, the in- 


tention of the maker, or © mens legiſlatoris.” 
And hence it is maniteſt, that the heads of our 


_ enquiry muſt be theſe, whether from the letter 


of the ſtatute, the occaſion of making it, or the 
probable intentious of the founder, it appears, 


that the kindred by him ſpoken of may continue 


to ſubſiſt in infinitum. 
E: 


IT will therefore be firſt neceſſary to aſcertain 
the words of the ſtatute, and then to conſider 
their force. Now the name, which moſt uſually 
occurs for the 1 intended by the founder, 


2 Suarez de legibus, Bb. 6. cap, 1 . Puffendorf de ic. hom, 
lib. 1. c. 1 7. | 7 


1 1 
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is chat of conſanguines b- he alſo deſcribes them 
in this manner, illi qui ſunt, vel erunt, de con- 
9 ſanguinitate noſtra et genere; and again d, ©* þz 
« gui de noſtro ſanguine fuerint.” So, that the 
words, upon which the preſent queſtion ariſes, 
are theſe three, conſanguinitas, genus, and ſanguis. 


Tur ſtrict ſignification of conſangunitas, by 
the civil law, is only that relation which ſub- 
fiſts between brethren born of the ſame father e; 
more diſtant kinſmen being comprized under the 
terms agnatio and cognatio. But this ſenſe of the 
word being apparently too confined, we-muft 
take it, in the more cnlarged ſenſe of the canon 
and our municipal laws, to ſignify all collateral 
relations; and whar they are ſhall be preſently 
aſcertained. Genus, in its proper ſigniſication, 
comprehends only a man's lineage, or direct de- 
cendants; © genus * eff unicujuſque generationss 
„ principium, ut avus eff principium multis procrea- 
& fig.“ Bur here alſo we mult extend the word 
| beyond the proper ſenſe of it, if we would make 
it carry any meaning at all. Sanguis fignifies : 
properly © copnatio naturalis, and is by much 
the molt extenſive word made uſe of, it import- 


b Statut. de totali numero, f. 38. 16. 1 & 2. Calvin. 
Oc. prope fin.—de modo et for lex. woc. conſanguinei et con- 
ma et tempore eligendi, &c. ſanguinitas. 

prope n. - de communi annum 

weſtium, c. ad init. 


e Statut, de modo et forma, f Calvin, lex. wc. genus. 
We prope mit. * bid. Voc. fanguis. 
d 7bid. | 


ing 
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ing the ſame that conſanguinitas does in the canon 
and common law. 


All Low iG therefore every one of theſe words 


to be uſed in the largeſt ſenſe it is capable of, 


the perſons, intended by the founder to enjoy 
the privileges he appoints, will be his coLLa- 


TERAL RELATIONS; that is, ſuch as are the li- 


neal deſcendants from ſome one of his lineal an- 
ceſtors; according to that uſual definition of the 


canoniſts, conſanguinitas eſt vinculum perſonarum ab 


eodem ſtipite deſcendentium. A definition, which 
in the courſe of this argument we ſhall frequent- 


ly have occaſion to refer to; and which there- 


fore ſhould be thoroughly conſidered, in order 
to retain an adequate idea of what conſanguinity 


3s, in the ſenſe wherein the founder uſes it, and 
wherein it will conſtantly be uſed in the re- 
mainder of this eſſay. 


Lr us next obſerve the force of the term, 


conſanguinitas, in this it's moſt comprehenſive ſenſe, 


and ſee whether or no the relation which it im- 
plies is neceſſarily e end, and without 
boundary. 


THERE are two ways of conſidering the force 
of any expreſſion; either according to its natu- 
ral, or civil, propriety k; either in its popular, 
or technical, ſignification i. If then, in the firſt 
place, we conſider conſanguinity as a popular ex- 
preſſion, (which, according to Puffendorf 5 is to 


b Suarez ubi ſupr. t bid. J 2. 
3 Puffend, ubi ſupr. $.2. & 3. | 


1 


5 Km SSRHRITHIR:S.: 
be underſtood © in famoſo figniſicatu, quem illi 
Cc imnpoſuit non tam proprietas, quam popularis uſus) 
the common notions of mankind will never teach 
us to look upon collateral kindred as a thing ſub- 
ſiſting for ever. On the contrary, the affection, 
the remembrance, the very name of couſins ceaſes 
after a few deſcents: even the ſeveral families, 
that have of late inſiſted on a relation to the 
founder, will hardly in common diſcourſe ac- 
knowledge ſuch a relation between themſelves; 
though they have generally a much nearer com- 
munis ſtipes nay, the very name of cater, or (as 
it is more properly wrote) quater couſins, is 
grown into a proverb; to expreſs, by way of 
Irony, the laſt and moſt trivial degree of intimacy 
and regard. When we ſpeak of our relations, WE 
only mean ſuch as are within a few degrees of 
us; nor do we pretend to argue, that becauſe 
all our kinſmen are deſcended from one common 
anceſtor, therefore all who are deſcended from 
one common anceſtor are to be reputed our 
kinſmen. . : 


Bur if conſanguinity is not here to be con- 
ſidered as a' popular expreſſion, but rather as a 
legal term; Puffendorf will farther | inform us, 
that ** vocabula artium explicanda ſunt ſecundum de- 
_& finitiones prudentum. The opinions of the law- 

vers are therefore to be conſulted; and I truſt 
that in the courſe of this eſſay it will clearly ap- 
| pear, that no law whatſoever has extended con- 


 Tlbid.$. 3. 


ſanguinity 
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fu in inſinitum, when it conſiders it in 


che ſame light wherein it ſtands in the founder 5 
ſtatutes 


TaxixG this then at preſent ro be the caſe; 
if in common ſpeech the conſanguinity here men- 
tioned be never conſidered as diffuſing itſelf in- 
finitely, if in its legal acceptation it ſhould ap- 
pear never to be extended without limit, we 
need go no farther to find out the meaning of a 
ſtatute, which thoſe whom it moſt nearly con- 
cerns are {worn m to interpret ſecundum planum, 
e literalem, et gramma#icalem ſenſum. But leſt 
the favourers of this interpretation ſhould: ſeem 
to ſtick to the letter, through a fear that a far- 
ther examination ſhould make againſt them, let 
us proceed to put it to the teſt, according to the 
two remaining methods of aſcertaining the mean- 
ing of any law: and, firſt, the occaſion of it. 


II. 


| Mos the occaſion of the founder's making 
this particular ſtatute was, undoubtedly, his af- 
fection and regard for his real kindred : and theſe 
- motives we muſt ſuppoſe to be greater or leſs, 
in proportion to thenearneſs to, or diſtance from 
him. If therefore we enlarge the circle of his 
conſanguinity, nay, ſet no bounds to its circum- 
ference, the advantages intended his real kinſmen 
will dwindle into nothing at all. For, the fewer 


n Turamentum aſſicii cuſtodis et ſociorum. . 
2." 4 | there 
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there are that are capable of partaking of a pri- 
vilege, the privilege is undoubtedly the greater 
to thoſe few that do partake of it; an excluſive 
right to a fellowſhip is certainly an advantage, 
if confined within a ſtated degree of diſtance; 
bur if the limit be thrown down, and a door 
opened to every, even the remoteſt, degree, the 
privilege leſſens in proportion as the numbers 
that enjoy it enereaſe. 8 


Wunäax then becomes of the founder's affec- 

tion to his near relations? Did he mean them a 
benefit, and, at the ſame time, by extending it 
to render it of none effect? Did he mean to pre- 
fer his diſlant relations (if indeed they are intitled 
to that name) ro ſuch as are confeſſedly his near 
ones? This even the remote retainers to his 
family, who call themſelves now-a- days his kinſ- 
men, will not pretend. And yet this prepoſter- 
ous preference is the conſequence of an infinite, 
nay even of a remotely finite, extenſion of con- 
ſanguinity: the greater diſtance they are from 
him, the more likely will they be, on account 
of their ſuperior numbers, to monopolize his 
bounty, and exclude his real relations (if any 
ſuch there are) from partaking a ſhare of his be- 
nevolence. A ſtrange kind of inverſe proporti- 
on: And yet this would have been liable to 
happen, even at the foundation of his college: 
his own nephews might then have been exclud- 
ed by ſome herald-made couſin, in the twentieth 
or other more remote degree. 


-. the infinite extenſion of kindred. 
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THr1s might have been the conſequence even 
though it were not true, that unbounded con- 
ſanguinity muſt neceſſarily end in its univerſali- 
ty. But that this is really the caſe ſhall be pre- 
ſently ſhewn, ſince ſome have affected to doubt 
it; and then it muſt be owned, that the ſtrange 
conſequences above ſpoken of will, inſtead of 
probable, become unavoidable, 


Tus we ſee that even the founder's affecti- 

on to his kindred (paradoxical as ſome may think 
it) will limit this relation within ſome certain 
degree. Vet this was only a private inducement 
of his; an inducement for excepting ſome par- 
ticular perſons from the general laws he had eſta- 
bliſhed. Let us now go a ſtep farther, and con- 
ſider his more public and avowed motives, for 
making thoſe laws whereof the preſent clauſe is 
a part, and for founding that ſociety for whoſe 

_ uſe thoſe laws were compiled: the glory of God, 
the good of mankind, and the encreaſe of religis 
on and learning. And it is to be feared, that 
theſe ends will be but indifferently anſwered by 


| 1 SPEAK not abi . to caſt any 
perſonal reflections; the cauſe I have undertaken 
diſdains them: there have been, are, and un- 
doubtedly may be, gentlemen as well qualified 
for a fellowſhip in morals, diſpoſition, and learn- 
ing, with pedigrees as without them; bur the 
_ misfortune is, that, according to the doctrine 
which 
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which has hitherto prevailed, they are not obliged 
to be very eminent in either. Excellence, it 
ſeems, is not required in them, whatever it may 
be in order candidates; but the weight of a pe- 


digree is ſufficient to overbalance ſuperior merit. 


Now we know, that emulation is the ſtrongeſt 
incentive to deſert; and where a check 1s ma- 


nifeſtly given to that, where comparative merit 


is entirely put out of the queſtion, poſitive (it is 
to be feared, from the general degeneracy of 


mankind) cannot be of long continuance. 


Ir is upon this account only, that I preſume 
to doubt, whether the great ends of the founder 
will be anſwered by the infinite durition of 
kindred: and no more than this a certain noble 


writer a muſt be underſtood to mean, when he 


charges the excluſion of learned men from theſe 
ſocieties, as the conſequence of 1 the 
claim of founder 8 kinſmen. 


— 


Turis chen is the amount of allowing the in- 
Anitude of that claim; the deſtruction of the 


great ends for which the ſociety was founded; 


and alſo the deſtruction of thoſe particular ends 


for which the kindred are excepted from the 


al laws of the foundation. But from the 
contrary interpretation no ſuch inconvenicnces 


will follow. A decent and reaſonable regard will 


be paid to the founder's blood, fo far as his af- 


Arion may be ſuppoſed to reach, and no far- 


n Lord Clarendon. See, in his rafts the dialogue of youth | 


and old oe.” 
ther; 
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cher: there will be room ſufficient to admit all 
ſuch, as are within a moderate degree of pro- 
pinquity 3 but this will not happen fo frequent- 
ly, as to deſtroy the conſideration of compara- 
tive merit; for when, from the encreaſe of kind- 
red, this inconvenience begins a little to be felt, 
the relation itſelf will gradually fail, and of 
courſe the evil conſequences will be no more. 


Tuis being the caſe, one would think it im- 
poſſible to entertain ſo diſhonourable an opinion 
of the founder, as to ſuppoſe him capable of a 
meaning which abſolutely contradicts itſelf: this 
would indeed be interpretatio viperina, as the doc- 
tors call it where the comment deſtroys the 

text; and ſurely there is no reaſon to depart 
from the letter of the ſtatute, in fayour of ſuch 
an interpretation. 


III. 


W are next to conſider the founder's inten- 
tion, or what Suarez calls o the mens legiſſatoris; 
and on this our pſeudo-kinſmen have laid a great 
ſtreſs, alleging (with no great compliment to 
their ſuppoſed relation) that this is to be obſerv- 
ed, however unreaſonable it may ſeem z and that 
it is to be conſidered, not what the founder 
might, or ſhould have meant, but what he did ac- 
tually mean. Now how we can better collect 
the founder's meaning, than from the words of 


9 Ubi ſupr. | 
his 
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his own laws, and the occaſion of his making 
_ them, J confeſs I cannot ſee ; but however I 
truſt it will appear, from every other method of 
collecting it, that he did not, could not intend. 
that his kinſmen ſhould extend their claim i in in · 
— | 


1. One of thu beſt and moſt general rules, 
for finding out the intention of a perſon who 

uſes a dubious expreſſion, is this: that v where 
one ſignification of the word induces an injuſtice 
or abſurdity, another ſignification is to be 
taken. And this is the rule, even where the 
unjuſt or abſurd ſignification is the primary 
and proper one; it will hold therefore much 
more ſtrongly here, where the caſe is otherwiſe. 
And that the extending of conſanguinity in infi- 
nitum muſt neceſſarily produce very wild and 
abſurd e berge may be beyond contradic- 
tion gemonſtrated. 


As all collateral conſanguinity conſiſts in be · 
ing derived from one common parent, if this 
conſanguinity knows no bounds, all mankind are 
without doubt kinſmen, becauſe derived from 
the ſame original anceſtor. This is certainly a 
juſt conſequence, how oddly ſoever it may ſound; 
and the ridiculouſneſs of it (if any) is not to be 
attributed to ſuch as draw the concluſion, but 
to thoſe who maintain the premiſes, from which 
this concluſion regularly follows. 


* Suar. ubi fore. affend. ubi ſupr d. 6. 
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Lex us endeavour to illuſtrate this matter a 


little. The common ſtock of conſanguinity 4 of 
the founder and his nephew 1s the founder's fa- 
ther; the common ſtock of the founder and his 
couſin-german is the founder's grandfather z of 
him and his ſecond couſin 1s his great-grand- 
father; and ſo on: all theſe are confeſſedly his 
kinſmen, and yet all derived from different com- 
mon ſtocks. But unleſs there be ſome period to 
ſtop at, by the ſame rule that the common ſtock 
may be aſſumed three generations above either 


of the related parties, it may be aſſumed three 


hundred; we may aſcend to Noah, or to Adam 


himſelf, and make him ee ſtipes of univerſal con- 


ſanguinity. 


Ir we conſider it in another light, we may 
obſerve that all conſanguinity is reciprocal; my 
nephew or couſin is as much related to me, as 
Jam to him, and ſo vice verſa. It will follow 
therefore that the founder's uncle * or father's 
brother, a, is as much his kinſman as his nephew 
or brother's ſon, b; and the deſcendants of each 
of them are equally his relations: and in like 
manner the brother, c, of his eighth lineal an- 
ceſtor (or eightieth, for it is all one) bears the 


fame relation to him, as the lineal deſcendant, d, 
of his own brother ar the ſame diſtance, and the 
deſcendants of each of them are equally his rela- 


4 See the table of confimgnlalty dend 


b | ee the table of as ch prefixed. 
tions: 
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tions: for a and e bear juſt the ſame relation to 
the founder, as he himſelf bears to b and d. If 
therefore we may be allowed to deſcend infinite- 
ly, we muſt alſo by parity of reaſon be allowed 
to a/cend; and, by aſcending higher and higher, 
mult at laſt reach our common parent; and, by 
adopting all that have ſprung from his Joins as 
founder's-kinſmen, take f in the whole race of 
mankind. 


Tuvus the infinite xt of conſanguinity 
neceſſarily induces its univerſality, if we give 
credit to the Moſaic account of either the crea- 
tion, or the deluge; of cither the origin, or pre- 
ſervation of the human ſpecies. Nor will it be 
expected, that every man ſhould prove his par- 
| ticular deſcent by evidences peculiar to his own 
family; ſince the whole includes all its parts, 
and (as the logicians ſpeak) what is predicated of 
the ſpecies mutt be true of every individual. Such 
evidences may be neceſſary, where it is poſſible 
that the perſon, whom Titius aſſerts to be his 
and the founder's common anceſtor, may not be 
fo; but where it is impoſſible to be otherwiſe, 
as in the caſe ofa deſcent from Noah, ſuch proofs 
are idle and ſuperfluous. In ſuch a caſe one text 
of ſcripture is of more avail than thouſands of 
heralds' viſitation- books, No college, I believe, 
will diſpute that both Titius and the founder are 
deſcended from that patriarch, though every in- 
termediate anceſtor cannot be particularly nam 


SGeneſ. ix, 19. 


ed; 
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ed; unleſs perhaps the college of arms, which 


may look upon kindred as conſiſting not in the 


deſcent, but the deduction of it; not ſo much in 
the blood, as in the pedigree. 


TE Wa N of kindred being once eſta- 
bliſhed, the abſurd conſequences of ſuch a doc- 
trine, in the preſent caſe, will flow in almoſt as 
faſt as the kinſmen. A preference will be given 
by the founder, and no preference at the ſame 


time: particular exceptions will be made, { as 


with regard to perſons born out of the province 
of Canterbury) and yet thoſe exceptions exclude 
nobody; for kinſmen are eligible © aubicunque 


fuerint 'oriundi ” a year of probation will be or- 


dained, and no one to undergo itz for kinſmen 


are exempted from that trial: proviſions will be 


made in caſe of their deficiency, and yet they 


can never fail, but at the end of the world. 


Such are a few of the conſequences of the 
1 extenſion of conſanguinity, and its in- 
ſeparable companion, the univerſality of it. Is 
ir poſſible therefore to ſuppoſe, that a perſon, 
ſo illuſtrious for his wiſdom and learning as the 


founder is acknowleged to have been, could ever 
think of, or intend ſuch an extenſion; in con- 


tradiction not only to reaſon, and to himſelf, but 
(as will be next ſhewn) to the general ſenſe of 


his contemporaries, and the maxims of the civil, 


the canon, and the common law ? For, 


II. A SE. COND 
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II. As E cop rule for determining the du- 
bious ſenſe of a legiſlator, is by compariſon: with 
other laws: if they are repugnant to one inter- 
pretation, and agree with the other, the latter 
is undoubtedly to be choſen. And, in order to 
bring the caſe before us within this rule, it will 
(as was before u promiſed) be attempted to ſhew, 
% that, whenever other laws have conſidered 
“ conſanguinity in the ſame light in which it is 
c conſidered by the founder's ftatutes, they have 
cc never extended it in inſinitum. It will there- 
fore be firſt neceſſary to ſtate clearly, in what 
light the founder 5 ſtatutes do conſider it. 


No w the object of the ſtatutes is confangui- 
nity in general, and not proximity of blood; the 
college is not concerned to enquire who is ext 
of kin to the founder, but who is of kin at all; 
the moſt diſtant, as well as the neareſt, relation 
has an equal right to the advantages there given. 
Before therefore it can be determined whether 
a man be a kinſman, it is neceſſary to know how 
far conſanguinity extends. But this is not ſo ne- 
ceflarily the caſe, when proximity only is the ob- 
ject of our enquiry. There the queſtion is whe- 
ther A, or B, is the zeareſt, how diſtant ſoever 

they both may be; for the rule then is, that re- 
motus excludit remotiorem. And this may be deter- 
mined, without knowing preciſely what are the 
fartheſt limits of conſanguinity, or indeed with- 


1 guar. 257 fog: 5 ng. 6, 7, 
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our ſetting any bounds td ut . If queſtion 
. ariſes, whether Kent or Cornwall be the neareſt 
to Oxford, we may eaſily decide it, without de- 
fining Sl where the neighbourhood of Ox- 
ford ceaſes : but if the queſlion is, whether Kent 
be in the neighbourhood of Oxford or not, this 
cannot be regularly decided, without pointing 
out preciſely how far this vicinity extends. 


Aebi we ſhall find, that all laws 
when conſanguinity in general is the object of 
their contemplation, have avoided extending it 
in inſinitum; and the expreſs boundary is declar- 
ed by moſt of them: but when proximity only 
comes to be conſidered, ſuch a boundary being 

then a matter of indifference it ſeems to have 
been adopted by ſome legiſlators, and rejected 
by others. And that for this plain reaſon; that 
the ſame abſurdities will not follow in the one 
caſe, as in the other: for, though it is clear that, 
if no limits be ſet to conſanguinity, the whole 
race of mankind are of kin to Titius; yet it 
will not hold farther, that all mankind are his 
next of kin. So alſo lineal conſanguinity is al- 
lowed by all laws to laſt in infinitum; becauſe 
the infinite duration of that does not neceſſarily 
infer its univerſality, as has been ſhewn to be 
the caſe among collaterals. 


In order therefore to make good the poſition 
I have laid down, “ that when conſanguinity in 


= goneral 15 conſidered by other laws, without 
o regard 


8 V 
6 regard to proximity, it is never extended 
c in infinitum,” ] muſt beg leave to review 
the ſeveral lights in which other laws have con- 


ſidered it. 


1. AND firſt, with regard to ſucceſſions, or 
the diſpoſal of inheritances, wherein the next of 
kin is uſually preferred ; this might, and indeed 
ought to be entirely laid out of the caſe, for the 
reaſons above given, as being always a queſtion 
of proximity. Bur this being the ſtrongeſt hold 
of the gentlemen who favour the infinitude of 
kindred, and the common law ſeeming to give 
ſome colour to their notions in this point, it may 
be matter of curioſity to look a little into it; 

premiſing beforehand, that it has no relation at 
all to the preſent . 


I” would lead us into a very large field of dif- 
pute, if we were to enquire into and weigh all 
the arguments on both fides upon the queſtion, 
whether, by the civil law, ſucceflions among col- 
Jaterals were protended i infinitum. The words 
of the law are, that they ſhall ſucceed “ ei 
decimo gradu ſent and the moſt cautious of the 
commentators have confined themſelves to that, 
or the like expreſſion , well knowing, that whe- 
ther the limits of conſanguinity were hereby de- 
fined, or whether it was only numerus certus pro 
incerto, is a queſtion more of curioſity than uſe ; 
fince it can hardly ever happen that a man's next 


1 Inft. HI. Go 5 5 | 
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heir ſhould be at a remoter diſtance than ten de- 


grees. But among thoſe who have declared their 
minds more openly, we ſhall find, thar the ge- 


nerality of the antient lawyers are r confining 


ſucceſſions to the tenth degree, and many of the 


moderns for extending them without limit. The 


founder, in all probability, thought with the 


antients; that being the received opinion of his 
own age, and thoſe more immediately before 


and after him; and lord Coke will inform x us, 


that “contemporanea expoſitio in lege eft fortiſſima.” 


THarT this was the doctrine of the antients, 
is acknowledged by Van Leeuwen, who, being 
of a contrary opinion himſelf, calls y it indeed 
the © error,” bur yet the © communis error, of 


the practiſers before him; and may abundantly 
appear from the following expreſs authorities, 


beſides a multitude of others which might be 
brought to the ſame purpoſe. 


AZ o, who flouriſhed before the founder. and 
ſpeaking = of the miſtaken notions of ſome old 
canoniſts (who thought that the civilians rec- 
koned as far as the fourteenth degree, becauſe 
ſeven canonical a degrees will ſometimes make 
fourteen legal ones) proceeds thus; © ultra de- 
« cimum autem gradum nunquam procedimus; licet 
* enim decretiſtae dicant nos computare #ſque ad de- 


2 Co. 4. Inſt. 138. pink cognat. 5. g. 
Y Gloſs. in Inft. III. 5. 5 a See the table of conſangui- 
" Summ, in lib. 3. loft de nity. 
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c gimam quartum gradum, quod falſum eff tamen: 


« imo, non computamus ultra decimum, ¶cilicet ad 
« ,ommoditatem ; nec ultra decimum, aliquid mihi 
& cendicare, jure cognationis, poſſum computare ta- 
ce men potes mille, fs velles; perſonas enumerando.” 


Nico Aus de Ubaldis 10h wrote about the 


year 1470, and may therefore be well enough 


reckoned the founder's cotemporary) in hisb trea- 


tiſe of ſucceſſions ſays; © reſtat videre nunc uſque 
& ad quem gradum vocentur ad ſucceſſionem. Dic 


& quod, fi loquimur in linea deſcendenti vel aſcen- 
* dent, e quo vita hominum perdaci poteſt vo- 
& cantur : fi de tranſverſali, tunc vocantur uſque 
« 44 e gradum.” And afterwards e, ſpeak- 

of the caſes wherein the inheritance would 


eſcheat to the fi/cus, he is expreſs, that “ / de- 


untfius reliquit unum ex trauſverſalibus, forte ul- 
tra decimum gradim, certe ſiſcus ſuccederet. “ 


CovaRrRUVIAS, who. flouriſhed in 1530, has 
this 4 paſſage 3 * gue quidem (/c. conſanguineorum) 
«< {ucceſjio uſque at decimum gradum tendit, nec ul- 


e 7erins progreditur.”” 


Pernrus Loriotus, Salinenfis,, who wrote 
abour the year 15.1, among other rules for ſuc- 
ceſſion liys down © the following; “ poſtremo 


„ ſciendum oft, tranſver ſos, cu! . ſualitalis 


* fer it, non ultra decimunt gradum Docdri.“ 


b De ſucceſs. « ab. i ateſtet. p. 4 75%. 
12 | | Comm. in tit. de grad n 
C 7614, 5. 85 8. 1 | fol. 39. | 
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GAT L IL,, who wrote his treatiſe in 1577, 
ſpeaking * of the ſucceſſion in feudalibus, pre- 
miſes ; “ agnatum de jure communi in bonis allodia- 
* bas ultra decimum gradum non ſuccedere, ſed fiſ- 
© cum vocari, non ambigitur.” And herewith a- 
grees Craig, who only doubts 8 whether the 
limit of cognation, with regard to the ſucceſſion 
19 e Was the icyenth, oy tenth degrec. 


I am awitling to multiply quotations any 
farther; but the teſtimony of Lyndewode muſt by 
no means be omitted; whoſe authority, great as 
it is at all times, is much ſtronger in the preſent 
caſe than in any other; as he was the founder's 
more immediate co- temporary, his chaplain and 
official, and according to general tradition the 
compiler, or at leaſt reviſer, of his ſtatutes. And 
he, in his comment upon one of archbiſhop Strat. 
ford's conſtitutions b, explaining “ gui dicuntur 
* conſanguinei,”” refers back to a former note, 
which i is as follows. © In ſucceſſione ab inteſ- 
„ tato prima cauſa eſt liberorum ; ſecunda aſcenden- 
„ tinm, cum quibuſdam collateralibus, fi extent; 
« tertia tranſverſalium. Primae duae in infinitum 
% protenduntur, tertia uſque ad decimum gradum pro- 
„ tenditur, five ſint agnati five cognati. Iſtis au- 


f Obſerv. 2. 1 50. c. ila quorundam. N. cenſanguineis. 
5 Tus feud. lib. 2. til. 15. bid. v. decedentium. 
5 Prom. conſtit. E. 3. tit. 13. 
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« tem deficientibus, fi extet uxor defuncti, ipſa ſuc - 
e cedet; poſt cam fiſcus k. 


. : * * 
or n * 
» ; 
I 


80 ſtands, or at leaſt in che founder's day ſo 
was thought to ſtand, the civil law with regard 


to ſucceſſions. 8 


TR E canon bw; conſidered as ſuch, has. very 
little to do with inheritances; it only conſiders 
them incidentally, and in ſuch caſes always refers! 
to the civil law. But it will be acknowledged by 

any one, the leaſt converſant therein, that the 


* For the better underſtand- 


ing what Lyndewode, and the 
authors before quoted, have 
here faid, it may be proper to 
ſubjoin what the general rule 
of ſucceſſions by the civil law 
was. In the firſt place the chil- 
dren or lineal deſcendants were 
preferred: if the deceaſed had 
none ſuch, 
mother, or lineal aſcendants 
were called in, and with them 


the brethren or ſiſters of the 


whole blood to the inteſtate, 
and alſo the children of a de- 
ceaſed brother, but no farther : 
_ theſe are what Lyndewode 
means by © guibuſdam collate- 
ralibus, fi extent.” On failure 
of lineal aſcendants, the neareſt 


collaterals ſucceeded, even to 


the tenth degree: on their de- 
ficiency, the huſband or wife 
came in: and, on the total 


then the father or 


failure of all theſe, the public 
was then the heir, and the in- 


heritance eſcheated to the ex- 
chequer. See Nov, 118. c. 1, 
2, . Nov- 127. c. 1. H. 
38. 15. 1. Nearly fimilar to 


which is the law of ſucceſſions 
eſtabliſned by the preſent king 


of Pruſſia; who, under the 
head of collateral deſcents, has 
very emphatically expreſſed his 


ſentiments of a remote alliance 


in blood: There ſhall no 
<« longer after the tenth degree 
« be the leaſt regard paid to 
« kindred, in reſpect to a fuc-_ 
<« cefſion ab inteſtato; but the 
<« inheritance ſhall be reputed 
« yacant and fall to the king's 
« exchequer.” Code Freder. p 


. 


1 Decretum, part. 2. cauf. 
35. . 2. C3. c. 1. G 2. 
& gu. 5: cap. 2. 9. 1. EE. 
'canoniſts 
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canoniſts were of opinion that the civilians did 
not extend ſucceſſions in infinitum. They ſeem 
indeed to have many of them = imagined, that 
as the ſeventh degree, according to their com- 
putation, was the boundary of conſanguinity in 
the canon law, ſo it was alſo the ne plus ultra of 
ſucceſſions in the civil A miſtake, which might 
naturally ariſe from that narrowneſs of thinking, 
which too often accompanies thoſe perſons who 
confine their ftudies to one branch of ſcience 
only. However, it at leaſt proves one thing, 
(which was before hinted at) that in the courſe 
of nature it hath never, or very rarely happened, 
that kinſmen in very diſtant degrees have been 
called to the inheritance of an inteſtate z. ſince 
if ſuch inſtances were at all frequent, it could 
never be long a doubt whether the ſeventh. ca- 
nonical degree, or the tenth of the civilians, was 
the legal boundary of ſucceſſions. 


IHE municipal laws of England, it muſt be 
frankly owned, ſet no boundaries to this ſucceſ- 
ſion: the hit deſcends to the next heir, of the 
blood of the firſt purchaſer, at any diſtance what- 
ſoever. Yet, though the laws allow the next 
heir, however remote, to take the inheritance, 
even in this caſe they do not ſeem to extend con- 
ſanguinity in infnitum ; for the heir cannot claim 
the eſtate 7anguam conſanguineus, beyond a parti- 
| cular degree. 


m ide FRY ſumm. in lib. (ſupra-citat. } Decretum. part. 
3. Inſt. de grad. cognat. F. 8. 2. Cauſe 35. Ju. 5. Cap. 2. (in- 


Tri us feud. lib. a. tit. 15. fra-citat.). | | 
& Jus f PE Fo, 


(nage. * 155 | . 7 Cop. 89. 


24 Ax ESSAY on 


Fo x, by the old law, a man who could claim 
within that particular degree had the advantage 
of a peculiar writ, called a writ of coſinage, which 


a more remote heir was excluded from; ſince 


no one could have this writ, if his common an- 


ceſtor (by a deſcent from whom he claimed to 


be heir to J. S.) was removed higher than the 


treſuel or great - grand- father's father; that is, 
_unlets the common anceſtor was within four de- 


grees of the claimant. This appears from Fitz- 
herbert® ; © en brefe de coſinage home poit count par 
&« reſort 7 al trere la beſail et ceſt al 4 degree.” 


and in another ® place he lays the ſame. Briton 


alſo ? confirms this rule; © car tielx brefs tenent 


& lieu entre prives du ſaunk, clamauntz par une de- 


ce ſcente, amountaunt jeſques a treſael, fi le temps le 


c /oeffie.” What may therefor: be inferred from 


hence is, that if the reaſon why inheritances de- 
ſcend to a remote heir, is ot on the ſcore of 


conſanguinity, it will not follow, that becauſe 


inheritances deſcend in infinitum, conſanguinity 
muſt endure for ever. On the contrary it will 


rather follow, that the law ſuppoſes no ſuch 
perpetual duration; ſince, though a man may 


claim as heir at any diſtance, he is not ſuffered 
to call himſelf coin and heir, but within the 


fourth degr ee. 


Ixprrbo at firſt fight it may juſtly ſeem 
matter of wonder, from whence this theoretical 


Grand abridgnent. lit. GE MP Bid. tit. aiel, pl. G. 


rule 


* 1 R — 
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rule of our laws ( for, morally ſpeaking, it can- 


not go far in practice) had its original; ſince 
the Norman laws, to which ours bear ſo re- 


markable a conformity, that it has been much 


diſputed 4 which of them is derived from the o- 
| ther, are in this reſpect very different. Succeſ- 


ſions are not extended by them beyond the ſe- 
venth degree. S$cavoir debuons, ſays * the grand 


« Couſtumier, Fur. le lignage ſententyju/ques au 


% ſeptieſme degre ”” and again; “ ' heritage 


© doibt deſcendre a celuy, qui eſt le plus prochain en 


* lignage a celuy qui le tint, apres ſa mort, pourtant 
& gue il ſoit du lignage dedens le ſeptieme degre de 


& celuy dont Þ heritage deſcend.” The gloſs indeed 


very properly confines this rule to the collateral 


line only: © ceft a entendre a la ligne collateral, et 


% non pas la ligne droicte, car il nya point de fin.” 
But this difference between the two laws will 
be tolerably well accounted for, when we con- 
ſider that both the Norman and the Engliſh 


laws of deſcent are plainly offsets from the 
feudal; in which at one time (as we learn 
from Craig) ſucceſſions extended only to the 


ſeventh degree, though afterwards they were 
allowed in inſinitum. 


Havi mentioned the feudal law, it may 
farther be obſerved, that, according to the rules 


2 See Hale's hiſtory of the mendie. ch. 25. de eſcheance. 
common law.. Jus feud. lib. 1. tit. 4 5.9- 
f Grand Couſtumier de Ner- 


26 4 E l on. 


of that law t, the feudum novum, or one newly 
purchaſed, could only deſcend to the children 
and lineal deſcendants of the purchaſer. For, 
if he had no lineal deſcendants, it could not af; 
cend to his father, or any of his lineal anceſtors, 
as the law with us ſtill is: nor could it go to 
any of his collateral relations, but would rather 
eſcheat to the lord: becauſe whoever would 
ſucceed toda feud, muſt have entitled himſelf to 
the ſucceſſion in a regular courſe of deſcent 
from the firſt feudatory or purchaſer. © And 
this“ (as the learned author u referred to has ob- 
ſerved) © was no doubt the ground of what the 
& lord Coke calls » that old and true maxim 
e in our law, that none ſhall inherit any lands 
as heir, but only the blood of the firſt pur- 
© chaſer.” And hence it is certain that this 
maxim, when it was firſt adopted by our law, 
by blood meant lineal deſcendants only; for con- 
ſanguinity in general it could never mean, be- 
cauſe not only the collaterals, but all the lineal 
anceſtors of the purchaſer were excluded from 


inheriting. 


” . been ſo much inſiſted 
on, the infinite hereditary right of ſucceſſion, ap- 
pears to have been originally confined to the deſ- 
cendants of the firſt purchaſer, and that deſcent 
was neceſſary to be ſtrictly proved. Afterwards 
indeed a more looſe kind of evidence was ad- 


See Wright's introduction neton, and Zazius, there cited. 
to the law of tenures, pag. 182 1 Ibid. 183. 

to 86; and Craig, Stryke, Han- „Co. Litt, 12. a. | 

5 „mitten; 


8 
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mitted; “ for it * becoming in many caſes im- 
cc poſſible, by length of time and a long courſe 
& of deſcents, to deduce a title from the firſ 
c feudatory, proof of being heir to the laſt was 
« neceſſarily allowed, as the beſt proof that 
ec could be expected of title from the firſt.” 
And this is what Mr. juſtice Wright calls y 
ſubſtituting a rea/onable in the ſtead of an impoſſi- 


ble proof; for the perſon, who would now en- 


title himſelf to a fee as heir by deſcent, is not 
obliged to offer any direct proof of his being of 
the blood of the firſt purchaſer, but is only to 
prove himſelf heir of the whole blood to the 
perſon laſt ſeiſed; and when that is, done, the 
law preſumes the other. So that the fipes, from 
whom the heir is to deduce his pedigree, is not 
at preſent the firſt purchaſer; but as often as 
a deſcent happens, ſo often is the /tipes altered; 
for now ſeiſina facit ſtipitem, Which is, and we 
know has been, the maxim of the common law 
ever ſince Fleta's time =, and perhaps was ſo 


long before it. 


Ip then we rightly obſerye the courſe of deſ- 
cents according to this law, we ſhall find that 
it is really not collateral, but lineal conſanguinity, 
which is attended to in infinitum. For the intend- 
ment of the law is, that one of the lineal deſcen- 
dants of the firſt purchaſer conſtantly ſucceeds 


to the inheritance; that is to fay, that lineal 


Wishes Introd, 184. 185. 15 6. cap. 2. 1 2. 
1 Ibid. 185. 186. 8 


deſcendant 
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deſcendant in paiticular, who is alſo the next 
heir of the perſon who was laſt ſeiſed. And 
there is no diſpute, but that lineal conſanguini. 
ty may reaſonably * enough be extended with- 
out end or boundary. EY 


Tmrose gentlemen therefore, who urge the 
common law rules of deſcent as an authority for 
the unlimited extenſion of rhe founder's kin- 
dred, would do well to conſider how little ana- 
logy there is between the two caſes, either in 
the thing to be proved, or the rules of proof, 
For, firſt; the object of the common law is (as 
| hath been ſaid) Proximity merely: not indeed an 
_ abſolute proximity, but a proximity /ub modo; 
ſuch a one as, conſiſtently with the other regu- 
Jations of the law, {viz. the preference of males 
to females, of the elder branch to the younger, 
of the whole blood to the half, of the agnati to 
the cognati) is ſufficient to mark out, not who is 
. related in general, as in the caſe of founder's 
kinſmen, but who is the nexs heir. Secondly; in 
every queſtion of deſcent at the common law, 
as the perſon entitled to ſucceed is only one, (for 
Where many ſiſters inherit as coparceners, they 
all > make but one heir) and that uſually the next 
of kin, which prevents the confuſion that would 

eſult from a variety of other titles; ſo is the 
perſon, from whom he is to derive his claim of 
being allied to the firlt purchaſer, only one, and 


+ See pag. 17. | | — 5 Littlet. ten. yd. 241. 


that 


1 
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chat the perſon laſt ſeiſed : whereas the claim of 
conſanguinity to the founder is open at once, 


not to one only, but to the whole race of kindred, 


to the moſt diſtant as well as the neareſt relati- 


ons; and their alliance to be deduced, not from 


any one of his anceſtors in particular, but from 
all, or any, of his remote progenitors. Laſtly; 
the diſtance of time, from the founder's days, 
mult have already occaſioned to many families 
the fame impoſſibility of direct proof, as was at 
the common law, when the heir was obliged to 
prove himſelf of the blood of the firſt purhaſer- 
But no reaſonable proof has, as yet, been thought 
expedient to be ſubſtituted, in lieu of the impo/- 
fiole z and when, or whether it will ever be ſo 
ſubſtituted, or what is ſuch reaſonable proof as 
mighr be adwitced i in this caſe, it is not my part 
to determine. I can only remark, that the com- 
mon law rules of proof are as well entitled to 
our obſervance here, as the common Jaw rules 
of deſcent ; and if, in imitation of thoſe, proof 
of being of kin to any perſon who was formerly 
admitted (or who was laſt admitted) to a fellow- 
ſhip as the founder's kinſman, ſhould ever be al- 
iowed as proof of being of kin to the founder, 
ſuch a method of proceeding would, I doubr 
not, very ſoon demonſtrate the truth of the po- 
ſitions laid down in this treatiſe ; for (withour 
having reſort to our common parent) ſcarce a 
candidate would be found in the kingdom, wha 
might not be thus proved to be fome way or 
other related to the founder. 


IT 
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I r appears then, on he whole, that the Caſe, 
wherein the common law ſeems to favour the 
infinitude of kindred, is by no means parallel 
with the preſent. 1 ſhall therefore next attempt 
to ſhew, that in parallel caſes a limit is ſet to 
conſanguinity by the common and all other laws, 
that were ever regarded in England; having di. 
grefled thus far out of the way, merely to fol- 
low thoſe gentlemen who lay ſo much ſtreſs on 
2 matter foreign to the preſent Fre. 8 


2. ANOTHER, and a more appoſite, light 
in which conſanguinity has been conſidered by 
divers laws, 1s with regard to a cuſtom, called 
among the Normans tenure by parage ; and which 
was alſo engrafted into the laws of England, 
though the name ſeems never to have been a- 
dopted. Tenure by parage was where ſeveral 
perſons, deſcended from the ſame anceſtor, held 
equal portions of an inheritance as for inſtance, 
an eſtate in coparcenary, which is ſhared among 
ſeveral ſiſters and their deſcendants : in this and 
the like caſes, the younger branches were not 
bound to do any ſervice to the elder, by reaſon 
of the privity of their blood. Now here the 
object, which the law contemplates, i is not Prox- 
imity, but conſanguinity in general; it is not 
the neareſt relation only that is quit of ſervices, 
but all - if ther crore this conſanguinity were ne- 
ver to have ceaſed, none of the deſcendants of 
the younger branches could ever have been bound 

| ks ro 
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ro do ſervice to the elder. But the law was o- 
therwiſe : till the ſixth degree the younger were 
excuſed from any ſervice z but at that degree 
they were bound to do fealty, and after that ho- 
mage, to the elder branch. So e the grand Couſ- 


tumier; “ Teneure par parage eſi quand cil qui tient, 


&« ef cil de qui il tient, doibuent par raiſon de lignage 


| © eftre pers, es parties de Þ heritage qui deſcent de 


* leurs anceſſeurs. En ceſte maniere lient le puiſne 
« de P ainſne, juſques a ce g' vienne au ſixte degre 
« du lignage. Mais dillec en avant ſont tenus les 

e puinez faire feaulte a Þ ainſne. Et au ſeptieme 


„ degre, et dillec en avant, ſera tenu par hommage 


* ce qui devant eſtoit tenu par parage.” And the 
reaſon, which the gloſs gives for this diſtincti- 
on, 1s, that at the fixth degree they have one 


| degree of kindred left, but at the ſeventh they 


are © hors de conſanguinitate.” In like manner 


as the text itſelf, in another places, declares the 
ſeventh degree to be entirely hors du lignage. 


* Quand le lignage ſera alle juſques au fixte degre, 


322 1 hoirs aux puiſnez ſeront tenus a faire feaulte 


* aux hoirs de I aiſme; et quand il ſera alle juſques 


| © au ſeptieme degre, ilz ſeront tenus a leur faire hom- 


| © mage - pour ce que le  ſeptieme degre ef du tout bors 
| © du lignage.” 


THIS was alſo part of our common law, 


| when theſe ſorts of tenures were in uſe; with 
this nominal e that with us the con- 


5 Ch. 30. De Penoure par pe © Ch, 35. De aides chewelæ. 
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ſanguinity ceaſed after the third degree; which, 
by the different ways of computation, might be 
wuch the ſame as the ſixth among the Normans, 
Thus e Glanvil ; “ de omnibus terris non ſieri debet 


e homugium; quia non de dotibus, nec de maritagiis 
« /iveris, nec de feodo juniorum ſororum de primoge- 


« nita tenentium, infra tertium haeredem utrobique.” 
ad in another“ place; “ nullum autem homagi- 

uin, vel etiam fidelitatem aliquam tenentur marit! 
& poſtnatarum filiarum marito primogenitae filiae 
« facere in vita ſua, nec carum haeredes primi vel 


00 fect undi; tertii vero haeredes, ex poſtnatis filiabu: 


c exeuutes, ſecundum jus hujus regni homagium te- 
“ nentur facere de ſuo tenement? haeredi filiae primo- 
% genitac, et rationabile relevium.“ 


z. SOMEWHAT ſimilar to this is the cafe, 
where a perſon gives lands to his daughter or 
couſin, and her husband, to hold in frank-mar- 


Triage; which gift diſcharges the donees and 


their iſſue from all rents and ſervices to the do- 
nor and his iſſue, except fealty, till the fourth 
degree be paſt s on both ſides. So that in theſc 
inſtances, where proximity is not the thing at- 
tended to, the law has ſet a boundary to kin- 


dred. 


4 A BON DAR x has alſo been though. 
proper, by the antient law, to be eftablithed. 


© Lib. 9. cap. 2. 8Littlet, zen. $. 19. 
f Lib. 4 cas. 3. | 


with 


th 
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with regard to the writ of right de n 
parte; which lies always (according to *® the re- 


giſter) between privies in blood, and not be- 

tween ſtrangers. It is properly then i ſuable, 
when two or more perſons claim by deſcent 
from the ſame anceſtor, (as in gavelkind or co- 


parcenary ) and one of them enters upon, and 


occupies the whole: for in ſuch caſe the parties 
deforced have their remedy by this writ. And 


fince it hes only between privies in blood, the 
parties are j excluded from waging battail, &c, 
the uſual method of determining all controver- 
ſies at the antient law. Now had the privity 
of blood been extended in this caſe in infinitum, 


had the common anceſtor been allowed to be 


aſſumed at any degree of diſtance, this writ 
would have been open to all men; the connec- 
tion of conſanguinity would have been univer- 
ſal; there would be no {ſtrangers to be excluded 
from the writ; and every one would be intitled 


to exemption 8 the trial by battail. But the 


law has prudently interpoſed a boundary here, 
and determined * that this writ is not ſuable af- 
ter the third degree be paſt; “ ne gift entre par- 
« ents queux clamont par deſcent, apres que il paſſa 
« Te tierce degre and of courſe that the exemp- 
tion from the trial by battail thall extend no 


h fol. 3. B. | 4. x” 18. . Diietinn cap. 73. 
i Regiſt. ibid. Fitzh. u. b. 9. * Vet. Nat. Br. 6. g. Finch. 
j Fitz. u. B. ibid. Vet. Nat. ibid. Britton. cap. 79. 
Zr. 4. f. 79. e. Finch. Iaab. 5. 5 
farther; 
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farther; the which, according to Fitzherbert!, 

Finch mn, Britton, and the Old Natura 5 
vium , of ne ſe joindra pas entre parents, avaunt 
e ceo 1 ils ſoient paſſes le tierce degre de parents, 
& Ia Us 6 count b per un deſcent.” 


5. ANOTHER inſtance, in which our law 
has regarded conſanguinity, is in the caſe of an 
appeal of death; which, when a man is killed, 
his heir male is entitled to bring (even after an 
acquittal on an indictment) if he believes the 
appellee to be really guilty. And though this 
be a caſe merely of proximity, yet even here 
the antient law, as we learn ? from the Myr- 
rour, ſet a boundary to the kindred, viz. the 
fourth des ESS appeles de Wake fueront 
* reſtraine, par le roy Henry le premiere, Jeſque al 
c quatre procheins degrees de ſanck.” And in like 
manner the weregild, or pecuniary forfeiture 
for the death of a man, which obtained univer- 
{ally among all the northern nations, was diſtri— 
buted with a fimilar reſtriction among the anti- 
ent Goths: one half was given to the next of 
kin; a fourth to the next but one; and the re- 
maining fourth was divided among the relations 
of the deccaſed, but only to the feventh de- 
grec . 


Gr. abridgm. tit. Droyt. pl. 1 Ubi fupr. & 7977, 


6 | 


TTT k Myrrour des Juſtices. cap 
m Ubi ſupr. B. 1. ch. 3. 2. $7, | 
20. a Stiernhook de j 8 Sueonuim 
n Ib; fupr. | 7 Gothorum. J. 3. c. 4. 
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UNDER this article, of appeals, may be 
mentioned an antient cuſtom, which is ſaid by 


the judges in the founder's time, to have obe 


tained in their days: that when a man was 


' hanged on an appeal of death, the wife of the 
perſon killed, and a/l his kindred, “ tout ſank,” 


drew the felon to execution. It will not, I 
imagine, be contended, that the kindred were 


admitted to this office in inſinitum. 


6. THERE is another light, in which the 
laws of England have conſidered conſanguinity, 
which I ſhould chuſe to paſs over, as I appre- 
nend but little can be gathered from it; bur I 
would not be conſcious of omitting any inſtance, 
in which I can recolle& that kindred has been 


treated of in our laws. What I mean is with 
regard to the proof of villenage, when the lord 
brought his writ 4e nativo habendo, in order to 
recover the poſſeſſion of him whom he claim 
ed to be his villein. For in ſuch caſe, if the de- 
| mandant claimed him as his villein by deſcent, 
it was incumbent upon him to prove it by his 
N Sinſmen 3 (© per conſanguineos de eodem feigetts, 


unde ipſe exierat, exeuntes,” ſays * Glanvil ; 


which, by the way, conveys rhe true idea of 
(confanguinity ) that is, he Was“ obliged to pro- 


Vearbock. Mich. 11 Henr. Co. Litt. 187 5. Old Tenur. 


4 21. 24. 127. Old Nat. Brev. 30. Fitz. 


„„ n. b. 78 6. 
Glanvil. 257d. Regiſt. * a. — 
D 2 | | duce 
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duce fone of the defendant's kinſmen, who 
would confeſs in court, that they were villeins 
to the demandant. Now here it muſt be own- 
ed that the preciſe degree, where this conſan- 
| guinity ended, is no where (that I know of) ſet 
down in the books but, on the other hand, I 
do not find Any where aſſerted that it was ex- 
tended with, boundary ; which is in ſtrictneſs, 
ſufficient for my purpoſe, as the polition I have 
advanced is merely negative. Though from the 
whole of what Glanvil ſays upon this occafion, 
I think it might fairly be inferred, that there 
were fome poſitive limits ſet to the kindred in 
this calez notwithſtanding, at this diſtance of 
time, we are at a loſs to know what thoſe limits 
exactly were: but I am rather deſirous to eſta- 
bliſh the truth, which I contend for, upon clear iſ 
and undeniable evidence, than upon ſuch as i 
in any ſhape liable to cavil and exceptions. 


Nor indeed that it is of much importance, 
whether it were infinitely extended, or no; for, 
if ſome of his relations appeared to be bond 
men, and others of them frec, it was then = to 
be enquired by a jury, whether the bond or 
free men were his zext of kin; and according 
to the ſtate of his neareſt kinſmen, his own liber 
ty was to be determined. Since therefore, in 
cCaſe of a multiplicity of kindred, which will al- 
ways follow from admitting diſtant ones, the 


= Glanvil. 767d, 
point 
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point was here reduced to a queſtion of mere 


proximity, it ſignifies nothing to our preſent 


purpoſe (as has been more than once obſerved) 
whether they were, or were not, admitted 


without any boundary. 


7. Lx rus therefore proceed to another me- 
thod, and that a very univerſal one, of conſi- 
dering kindred; I mean, with regard to the 


| Prohibitions of marriage. With us at preſent, 


by the ſtatute of Henry the eighth, theſe pro- 
hibitions extend no farther than the Levitical 


degrees; (the utmoſt of which is the third ac- 
cording to the civil computation) but in the 


founder's time they were regulated throughout 
all chriſtendom by the canon law. And it is in 
that law that conſanguinity has been treated of 
moſt at large, and with the greateſt accuracy; 
other laws onlv regarding it incidentally, and 
generally with a reference to the canon. As 
therefore the kindred, which is the object of 
the canon law, is of the ſame nature with that 
which is the object of the college-ſtaturtes, (the 
queſtion in both being, who are kinſmen, not 
who is the next kinſman) the determinations of 


this law ought to have ſome weight in the pre- 
ſent caſe: for though, upon reaſons of religion 


and ſtate, it is made no longer binding here in 
England; yet, in points which are not pontt- 


wv 32 Henr. 8. cap. 38. Gaſtrell, Trin. 8 Geo. 1. Rep. 
z See the caſe of Butler v. of caſes in equ. 158. 
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ficial, we may ſtill have reſpect for its authori- 
ty, elpecially where it is founded upon ſtrong 
and ſubſtantial gromads, 


Now nothing can be more evident, than 
that, by the canon law, conſanguinity extend- 
ed no farther than the ſeventh degree. Nor will 
this, I apprehend, be diſputed; and therefore 
we may ſpare ourſelves a multitude of quotati- 
ons, by referring ſuch as may happen to doubt 
it, to the title below- cited. It may not how- 
ever be amiſs to obſerve the reaſons which one 
canon: gives for prohibiting matrimony within 
| ſeven degrees: Nam in ſeptem gradibus, ſi ca- 
* nonice & uſualiter numerentur, omnia propinguita- 
tis nomina continentur. Ultra quos nec conſangui- 
s nitas invenitur, nec nomina graduum reperiuntur, 
ce nec ſucceſſio poteſt amplius prorogari, nec memori: 
ter ab aliquo generatio recordari.“ 


Ir this be not ſpeaking plainly, it is heard 
to ſay what is: and though afterwards the pro- 
hibition of marriage was taken off, and confined 
to four degrees only; yet, as a learned author 
has juſtly obſerved, the extent and boundaries 
of conſanguinity, which are here fixed and 
determined, have ſuffered no change or remo- 
val. | 


„ Decretum, part. 2. cauf. a Decretal. Iib. 4. tit. 1 4. cap. 8. 
35. 2. 3. per tot. td Joan. Andreae declaratio- © 
2 » Bid, 7. ö. cap. 2. arboris conſang. §. 18. | 


THAT 


* 
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T Hax theſe boundaries were received in 
England, at leaſt by the clergy, would need no 
other proof, than that they were part of the ca- 


non law, for which our popiſh anceſtors had the 


utmoſt regard and reverence. But it ſo happens 
that this very conſtitution was adopted and en- 
forced by a national ſynod here at home; namec- 
iy, by the council held at London, 4. 2 1102. 
3 Henr. I. the twenty- fifth canon © of which 
runs thus; * xc copnati uſque ad ſeptimam genera- 


© tionem ad conjugiun eee, vel copulati fimul 


bf permaneant.” 


Ln T us next examine into the reaſon of this 
determination of the canon law, and we ſhall 
find it equally applicable to the caſe before us. 
I do not contend for the greater natural propri- 


. ety of ſtopping at the ſeventh, rather than at the 


ſixth or eighth degree. Superſtition perhaps 
might have a ſhare in pirching upon the number, 
ſeven; and perhaps not. It is at leaſt as proper 
as any other number; and there was, it is plain, 


aà neceſſity of Hopping ſomewhere (as en 
with any of one's kindred was forbidden“ gene- 


rally) or elſe, as in the college cale, the kindred 
would be univerſal. 


For the blood of the common anceſtor, 


wherein conſiſts the relation, 1s by a multitude 
of deſcents f{luiced into {o many different chan- 


nels, and mixed with ſo many other bloods, that 


© Wilkins conc il. M. B. tom. q Decretum; 5. . 0 33 
1. P. 363 gu. 3. c. 2. 
D 4 1 
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it can be no longer diſtinguiſhed. Every man 
has in the firſt aſcending degree two anceſtors, 


in the ſecond four, and, by the ſame rule of pro- 


greſſion, in the rene an hundred and twenty 


eight, in the tenth a thouſand and twenty four, 


© This will ſeem ſurprizing 
to thoſe who are unacquainted 


with the encreaſing power of 
progreſſive numbers; but is pal- 


pably evident from the follow- 
ing table of a geometrical pro- 
greſſien, in which the firſt term 
is 2, and the denominator alſo 


Lineal Degrees. 


and in the twentieth above a million ©, and has, 


cConſe- 


2: or, to ſpeak more intellig- 


bly, it is evident, for that each 
of us has two anceſtors in the 
firſt degree ; the number of 
whom is doubled at every re- 
move, becauſe each of our an- 


ceſtors has alſo two immediate 
anceſtors of his own. 


Number of Anceſtors 


1— — 


5 — —32 
6 64 
72 — — — 128 
8 — <a 256 
9 — — 512 
10— —?v.ů— 1024 


Ws 8 — $192 
f 14 — — 16384 
15 — —— — 32768 

16 — — — 65536 
17 — 131072 
18 8888 —— 262144 
19 X — EEE Gran wunes 524188 
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conſequently, as many bloods in him as he has 
anceſtors. But how very minute a portion has 
he of the blood of a remote anceſtor ! A perſon, 
for inſtance, one of whoſe anceſtors in the fif- 
teenth degree is the founder's father, has 32768 
other anceſtors in the ſame degree: that ſhare of 
his blood therefore, which he derives from the 
founder's father, is only one 32768 th part of his 
whole maſs ; and how much this boaſted pro- 
portion may amount to, I leave the curious to 
determine. A proportion it 1s, which the canon 


law does not fo far regard, as to adjudge it an 


inceſtuous mixture, though it again be blended 


with blood derived from the ſame fountain; a 


proportion, which, one would think, ſhould 
hardly entitle the poſſeſſor of it to any ſpecial 


ſhare of affection from the reſt of the deſcendants 


of the ſame anceſtor. 5 


Bur we may purſue this way of reaſoning 
ſtill farther. Half of this number of anceſtors 
are male and half female : now, ſuppoſing each 
couple to leave at leaſt rwo children, and every 
one of them two more, and ſo on; (a very mo- 


A ſhorter method of finding the number of anceſtors at two; 
number of anceſtors at any even 256 is the ſquare of 16; 65536 
degree is by ſquaring the num- of 256 ; and the number of 


ber of anceſtors at half that anceſtors at 40 degrees would 
number of degrees. Thus 16 be the ſquare of 1048576, or 
(the number of anceſtors at four upwards of a million of milli- 
degrees) is the ſquare of 4, the ons. 


derate 


42 AN ESSAY on. 
derate ſuppoſition ; for, without it, the human 
ſpecies inſtead of encreaſing would be daily di- 
miniſning) we ſhall find, I ſay, upon this ſuppo- 
ſition, that all of us have now ſubſiſting near 
o hundred and ſeyenty millions of couſins in 
Je fifreenth degree; deriving (one half of them) 
their kindred by different titles, but all at the 
ſame diſtance from the ſeveral common anceſtors 
as ourſelves are; over and above thoſe, that are 
one or two deſcents nearer to, or farther from 
them, and who may amount to as many more*, 
And if this calculation, which any one that 
pleaſes may ſoon examine, ſhould appear incom- 
patible with the number of inhabitants on the 
carth; it is becauſe, by intermarriages among 
theſe ſeveral deſcendants, a hundred or a thon- 
ſand different relations may be conſolidated in 
one perſon, or he may be related to us a hundred 
or a thouſand different ways. A ſtrange laby- 
” 1 rinth 


This will ſwell more con- in that which immediately pre- 


ſiderably than the former cal- 
culation; for here, though the 


hrt term is but 1, the denomi- 
nator is 4; that is, there is one 


kinſman (a brother) in the firſt 
degree, who makes, together 
with the propoſitus, the two de- 
ſcendants of the firſt couple of 
anceſtors; and in every other 


degree the number of kindred. 


muſt be the quadruple of thoſe 


cedes it: for, fince each cou- 
ple of anceſtors has two de- 


ſcendants, who encreaſe in a 


duplicate ratio, it will follow 
that the ratio, in which all the 
deſcendants encreaſe down- 


wards, muſt be double to that 
in which the anceftors encreaſe 
upwards ; but we have ſeen 
that the anceſtors encreaſe in 
Guplicte ratio ; therefare the 

| deſcend- 


„0 ( 


Cortarerar. Coxsaxcux iv. 43 


Hh of contuſion ! from which nothing can ex- 


tricate us, but the confining this diffuſive ocean 


within 
deſcendants muſt encreaſe in a druple : ratio. 
double duplicate, i. e. in a qua- 
Collateral Dig, Ni, umber of K indred. 
2 - —— 
3 — ä —— 16 
—— 64 


— — 4 

8 — — —— 16384 
9 —— 65536 
—— — — 262144 
11 —..—— — 1048576 
12—ĩ—rv— 4194304 
1 3 —— 16777216 
14 ————— 67108864 
I 5 ——— 268435456 
16 ———— 1073741824 

17 ———= 4294967296 


15 —— 17179869184 
19 —— — 00470728 
20 —— — 274877906944 


| This calculation may allo be 
formed by a more compendi- 
| ous proceſs, wiz. by ſquaring 


the couples, or half the num- 
ber of anceſtors, at any given 


degree; which will furniſh us 


with the number of kindred we 
have in the ſame degree, at 
Equal diſtance with ourſelves 


fore to 202144, or the ſquare 


from the common ſtock, beſides 
thoſe at unequal diſtances. 
Thus, in the tenth lineal de- 
gree, the number of anceſtors 
is 1024 ; its half, or the cou- 
ples, amount to 512 ; the num- 
ber of kindred in the tenth col- 
lateral degree amounts there- 


of 


44 AN ESSAY on 
within ſome certain limits; for by the ſame rule 
as before, if the inhabitants of our iſland be 
twenty millions, it is poſſible they may be all re- 
lated to each other (and, of courſe, to the founder) 
within the thirteenth Wn. 


This computation will bo more eaſily appre- 
hended, and its moderat ion more piainly appear, 
when exemplified by a clear and indiſputable 
fact. When the children of Iſrael migrated from 
the land of Egypt, they were one with another 
at no greater diſtance than the fixrths lineal de- 
grec from Jacob their common anceſtor. "Theſe 
amounted to 6035 aghring men, of twenty 
years old and upwards : to which if we add 
thoſe males which were under twenty, and thoſe 
which were ſuperannuated, it will probably dou- 
ble the former number; and, being farther in- 
creaſed by the number of Levites (which ex- 
tended to 220001) the total amount of the males 
will be 1229100. And, if we allow about the 
than, and Abiram were only in 


of 512. And if we will be at 


the trouble to recollect the ſtate 


of the ſeveral families within 
our own knowledge, and ob- 
ſerve how far they agree with 
this account; . e. whether, on 
an average, every man has not 
one brother or ſiſter, four firſt 
couſins, fixteen ſecond couſins, 
and fo on; we ſhall find that 
the preſent calculation is very 
far from being over-charged. 


s Moſes, Aaron, Korah, Da- 


the fourth degiee: (See Numb, 
g. 18. U. 1, £:-26.:v. 5. G 57. 
Achan was in the fifth: (ſee 
Joſh. c. 7. v. 1. 1 Chron. c. 2. 


D. 7.) Zelophehad and Naaſſon 


in the ſixth : (ſee Matth. c. 1 


'v. 3. Numb. c. 27. v. 1.) and 


Beſaleel in the ſeventh degree. 


(See Exod. c. 31. Y. 2. | 


Chron. c. 2. v. 18.) 
h Numb. c. 1. v. 45. 
Numb. c. 3. v. 39. 


ſame 


ne 
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ſame number of females, the whole will amount 


to 2478200; whereas upon the preceding cal- 


culation, by allowing two children only to every 


couple of anceſtors, the number of deſcendants 


in the ſixth degree amounts only to 64. 


Ir is to prevent this amazing extenſion, which 
common arithmetic will demonſtrate muſt in a 
few deſcents be equivalent to univerſality, with- 
out recurring to our former arguments; it is to 
prevent the name of relations from being uſed, 
when the thing 1s entirely loſt ; when the blood 
of the common anceſtor is mingled, confuſed, 
and blended with a million of other bloods ;, it 
is upon theſe accounts that the canon law has 


fixed this boundary. And this is avowed by the 
molt ſenſible and learned of the doctors; ſuch 


as not only tell us the law, but the reaſon of it 


= 


and whole authority I quote, not for the ſake of 


their names only, but for the unanſwerable rea- 


ſons they give for confining conſanguinity within 
. ſome limits. 1 8 | | 


Av firſt let us hear Eſtius, who defines © col- 


lateral conſanguinity to be © vinculum eorum, qui 
| ab uno aliquo defcendunt per ſanguinis propagatio- 


nem, ſic ut virtus ſtipitis in genito vel genitis per- 


ſeveret : he goes on, © ideo diximus, fic ut 


e virrus ſtipitis, &c. quia, dum longius fit in- 


tervallum unius ab altero, virtus ſtipitis, movens 


* ad ea quae ſunt individui, tandem evaneſcit ; et 
* In ſententias, lib. 4. part. 2. diſt. 40. f. 1. 


omen 
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e nomen a þ ſimul cum affectione que pe- 
0 auliaris inter conſanguineos oe folet, extinguitur.” 


To chis purpole alſo ſpeaks Covarruvias, who 
obſerves | that unleſs the communis ſtipes be con- 
fined to be propinquus, „omnes homines conſan- 
« guinei forent, cum ab Adamo omnes deſcendimur.” 


The only queſtion therefore is, when the /ipes 


ceaſes to be propinquus, and begins to be remotus. 
The canon law, we have ſcen, adjudges that the 
ſeventh lineal anceſtor is the moſt remote ſtipes, 
that collateral confanguinity can be derived from : 


and Azo, like many other civilians, when ſpeak- 


ing of conſanguinity in general, ſubſcribes to 
this determination. Let Covarruvias and him 
mutually explain each other: the former ſays u, 
„ conſanguinitas eſt vinculum perſonarum ab eodem 


_& ſlipitepropinquo deſcendentium; the latter gives" 


cc usithe bounds of this propinquity, & con/anguinitas 


e eft vinculum perſonarum ab eodem ſlipite deſcen- 
© dentium intra ſeptimam generationem.”” If 


therefore the communis ſtipes be not within the 
ſeventh generation from each party, the virtus 
ſtipitis and every tie of affection are, by both 
canoniſts and civilians, concluded to be worn 
out, and no deſcendants from that Pipes Call 


be kinſmen to each other. 


TRIS gradual failure of kindred is elegant- 


ly expreſſed by S. Auguſtin ; and ſurely in 


ITom. 1.. part. 2. cap. G. J. grad. cognat. F. 14. 


« „„ o De civit. Dei. lib. 15. 


nm hid. _ F 
® Summa, in ih. III. Inſt. de 
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ſearching for the pious founder's intentions, the 


{ſentiments of an antient Latin father P may not 


be improperly mentioned. Fuit autem antiquis 
« patribus religioſae curae, ne ipſa propinquitas, ſe 


paulatim propaginum ordinibus dirimens, longius abi- 


« yet, et propinquitas eſſe deſiſteret, eam nondum 
“Jonge poſitam rurſus matrimonii vinculo colligare, 


« ef quodammodo revocare fugientem. 


Ir appears then, from what has been here 


urged, that with regard to conſanguinity, as it 


reſpects marriage, the canon law has eſtabliſhed 
a notorious boundary; and that not wantonly, 
but upon very good reaſon, no leſs than the ab- 
ſolute neceſſity of ſuch a limit: it appears, that 
the ſame reaſons are equally forcible when ap- 
plied to conſanguinity in general, and the caſe 
of founder's kinſmen in particular : and we know 
that our own law will 4 teach us, that “ ub; 
* cadem eſt ratio, idem debet efſe jus.“ 


8. ANOTHER method of conſidering conſan- 
guinity by the laws, is in the caſe of refuſing a 
judge, or challenging a juror upon that account: 
And this being alſo a queſtion, wherein the whole 
extent of conſanguinity comes under conſidera- 
tion, 1t has accordingly received a boundary 
here. 


Tur canon and civil laws allow the parties 
o refuſe a judge for conſanguinity, as being a 
probable ſuſpicion of f The latter in- 


p The college chapel i is de- four Latin father 
dicated by the founder to the 3 Co. Litt. 197. 


deed 
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deed (which ſeems to permit * a man to refuſe a 


judge, if he himſelf is of opinion he has any 


cauſe, without aſſigning what that cauſe is) is 


i eee in general very ſilent about what ſort 
of conſanguinity is, or is not, a good ground for 


recuſation. The lex Cornelia de injuriis does in- 
deed confine * it in one caſe to the ſixth degree, 


and this has been thought * to be a good mea- 
ſure for all other caſes ; though Baldus ſeems » 
rather for confining 1t to the fourth, while o- 


thers would extend it to the tenth. 


Bur the canon 8 who require a futh- 
cient cauſe ro be both alleged and proved, are 
more explicit. Si cauſa alicui fuerit delegata, ſays 
“% the law *, qui conſanguineus ſit illius qui literas 
c impetravit, hujuſmodi delegatus non immerito poteſt 


& recuſari.” The gloſs proceeds © ſed uſque ad i 


% guem gradum intelligimus iſtam conſanguinitatem ? 
& oidetur quod uſque ad ſeptimum and Baldus 
approves y of this gloſs, but adds, © et Hoc in 
5 Franfoer ſalibus 3 ſed in 1 aſcendentibus in infini- 
% tum. 5 


By he common law of England, as it now . 
ſtands, a judge cannot be challenged for conſan- 


guinity, or any other cauſe z though Ii 


r Cod. * I. 14. ef 81% oy vw Marant. ibid. 
„„ Decretal. 2. 28. 36. et 


t id Marantae ſpec. aur, gloll. ibid. 


rl, 6. cap. 1. num: G62. J In lac. 


Vun leg. 13. Cod. 110. 2. lil. 7. z Co, Litt. 204. a. 


according 
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according to Bratton : and Fleta*, he might 


have been. But challenges to a jury, who are 
| judges of fact, ſeem to anſwer the recuſatio judicis 
of the Roman laws. Now conſanguinity, or 


coſinage, is good cauſe of challenge to any of 
the jurors; nay, to the whole array, if the 
ſheriff who impanels them to be of kin to either 
party: but this exception of conſanguinity does 
not hold in inſinitum; as appears from number- 
leſs authorities; and firſt, from a caſe © in the 
year books, where a juror was allowed to be 
challenged for being related to one party, within 
the degrees of marriage; that is, ſays the book, 
within the ninth degree. 


Ov would be tempted to imagine a miſtake 
in the reporter or tranſcriber here, by ſubſtitut- 
ing an » for a v, (ix for iv) no uncommon over- 
fight in antient manuſcripts ; and that, inſtead 
of the ninth, it ſhould have been the fourth de- 
gree 1. no law, that I know of, did ever 


extend the prohibitions of marriage to the ninth z 
and, at the time when this caſe happened, the 
N fuurth was the utmoſt degree prohibited in any 
part of Europe. Accordingly we find that Fitz- 
| herbert, i in reporting this very caſe in his abridg- 
| ment, is expreſs 9 that the juror was in the fourth 


degree related to the plaintiff, and thereupon 


was ſet aſide; but that it was faid at the ſame 


time, that if they had been of kin in the fifth 


Lib. 5. de exceptionibus. © Paſch. 41. Edw. 3. pl. 3. 
bb. 185. 4 77t. challenge. l. 99. 
> Lib. 6. cap. 7. | 


degree, 
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degree, ſo that they might have inter- married, 
the juror ſhould have been ſworn : © Fuit dit 
que fils uſſent eſtre de linage en le quinte degree, 
c offint que il puit eſire maries, qui il uſt eſte jurr.“ 


Ho WE VER this may be, the miſtake (if any) 
appears to have been of a very long ſtanding; 
the caſe, as it is now reported, has ſerved for a 
leading one to ſubſequent determinations z and 
the number, xe, whether originally fixed upon 
by deſign or accident, has been eſtabliſhed as the 
boundary of that conſanguinity, which 1s cauſe 
of challenge. This we may learn from Brook's 
abridgment®; © Ez nota, per curiam, quod coſinag: 
. degree eſt bon principal challenge, quod nota.“ 
The margin refers to the year book, which is f as 
follows; © Choke dit, f le juror ſoit al ix degrt 
s cofin al party, ſi il poit monſtrer en coſin, eſe 
Jon challenge, quod oinnes conceſſerunt.” And ac- 
cordingly, in the caſe £ of Vernon and Manners, 
an array was quaſhed, becauſe the ſheriff was 
couſin to the defendant in the ninth degree; the 
common anceſtor being nine generations above 
the ſheriff, and ſeven above the defendant. On 
the other hand, it appears from another caſe in 
the book h of aſſiſes, that a challenge to one in 
a very temote degree was dil-allowed ; ſo that i! 
is plain that the colinipe; which 1s cauſe of chal- 
lenge, does not extend in rnfoni! um. 


| 2 Tit. challenge. 75 180. | = ploped. 726, Dier, 319 | 
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Tus matter may be farther illuſtrated from 
what is ſaid by Glanvil ; who, ſpeaking of the 
inſtitution of the grand 57 e, by king Henry the 


| ſecond, in lieu af the barbarous and gothic cuſ- 


tom of duelling, lays down this general rule for 
challenges or exceptions to the jury; © excipi 
« autem poſſunt juratores eiſdem modis, quibus et teſtes 


© ;jacuria chriſtianitatis juſte repelluntur.“ I f there- 


fore jurors were to be challenged, in the ſame 
manner as witneſſes were ſet aſide in the eccle- 
ſiaſtical courts ; and witneſſes were there ſer a- 
ſide (for conſanguinity) only to a certain degree 
it will follow, that jurors could not be chal- 
lenged beyond a certain degree, for any coſinage 
or alliance of blood. And that the civil and ca- 
non laws, which are properly the rule in our ec- 
cleſiaſtical courts, did not extend that exception 
in infinitum, will appear from the next article. 


IN the mean time we may obſerve, from 
Finch, the reaſon why coſinage is a good chal- 
lenge; which is the ſame that muſt be aſſigned 
for the peculiar advantages given by the founder 
to his kinſmen. “ Coſinage, ſays he, “ in the 
&« ſheriff is a good principal challenge to the ar- 
« ray; and in a juror to the poll; although it 
be to the ninth degree, and that one cannot 


e he heir to the other of the land in variance. 


«© The reaſon wher-of is, for the affection, which 
« the law intendeth that one doth carry to the 


DVV 4 2. 
55 Tn hiſtory of the law. Loro. E. 4. c. 36. 
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« other.” If therefore the affection may be fup- 
poſed to be diſſipated at a certain period in the 
one caſe, it is hard to ſay why it ſhould not alſo 
ceaſe at a like period in che other. 


9. ConNSANGUINITY is again conſidered in 
another light, by the civil = and canon = laws; 

namely, by ordaining that kinſmen ſhould not be 
received to give evidence for, or compelled to 
give evidence againſt, cach other. But here alſo 
the kindred is circumſcribed within boundaries ; 
for it extends, in the utmoſt » latitude of con- 
ſtruction, only to the /eventh degree. In France, 
as we learn? from Domar, this exception is at 
preſent extended to the children of ſecond cou— 
fins ; which are in the /eventh degree by the 
civil, and the fourth by the canonical computati- 
on. The municipal laws of England are ſtrangers 
to any ſuch exceptions, ſave only as to husband 
und wife; whoſe love or averſion being ſup- 
poſed extremely violent, they are for the moſt 


part 4 excluded from giving teſtimony, either 


for or againſt cach other. 


10. Nor that Kindes IS totally diſregarded 
by the common Jaw, with regard to actions, and 


other judicial eee ſince a man may 


m Ff. lib. 22. lit. 5. J. 4 & vin. in Cod. 4. 20. 6. u 


5. Cod. 4. 20. 5. = OTST 
n Decretum. part. 2. 0 3 Ful. 2. G. 3. lit. G. F. 3 

que 5. c. 1. CIO. - cauſ. 4. qu. c. 8. | 

„4 VVV 


8 Gloss in Ef. zz. 8. 4. Cor- | 
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maintain a ſuit for his kinſman, without incur- 
ring the penalties of the ſtatutes againſt main- 
tenance. But as this * ſeems to be confined to 

the prochein amy, or next of kin, it is of little im- 
portance to the preſent caſe, whether there are, 
or are not, any farther limits ſet to it: a caſe in 
the civil law, which bears ſome analogy to this, 
being much more to the purpoſe. A lawyer, 
who was promoted to be advocatus ſiſci, (or, as 
we ſhould call it, king's counſel) was not * per- 
mitted to plead in common cauſes ; with an ex- 


ception however to the private cauſes of him 


ſelf, his wife, his lineal anceſtors and deſcend- 
ants, and alſo his collateral couſins ; but with 
regard to theſe laſt, the exception is not in infi- 
tum, but only to the fourth degree. 


11. THe next light, in which the laws have 
conſidered conſanguinity, 1s with regard to the 


diſtribution of the perſonal eſtate of an inteſtate. 


Now the duration of kindred, and manner of 
contemplating it, by the civil law, being much 
the ſame here, as in the caſe of ſucceſſion to real 
eſtates, we need only refer to what has been be- 
fore ſaid upon that ſubject. And as to the law 
of England, which is in this particular the ſta- 
tute of diſtributiont, it directs that the perſonal , 
eſtate of an inteſtate ſhall, upon failure of wife 
and iſſue, be divided among the get of kin to 
the inteſtate in equal degree, and their repreſen- 
tatives z but that no repreſentatives be admitted 


"Co. 2 bot 56s . ' 22 of 23. Gor 1 10. 


* Cod. 2. 7. * | 
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among collaterals, after brother” s and ſiſter's 


children. Now this being alſo a caſe wherein 
proximity 1s attended to, I ſhall not take the 


pains to inquire how far, in theory, the kindred 
may be here ſuppoſed to extend: nor indeed 


ſhould I take any farther notice of it, if it were 
not for an argument of lord chief juſtice North, 
in a caſe a which aroſe upon the conſtruction of 


this ſtatute ; the whole of which contains a great 
deal of ſound reaſoning upon conſanguinity in 


general, and part of which is very much to the 
Preſent queſtion. 1 


Tux doubt was ; this ; what brothers and ſiſters 


ſhould be allowed to be repreſented ; whether 


the brothers and ſiſters of the next collaterals, or 
thoſe of the inteſtate only; or, whether the child- 
ren of an inteſtate's deceaſed aunt ſhould come 
in for her ſhare among his other aunts, as the 
children of a deceaſed ſiſter would have done a- 
mong his other ſiſters. The chief Juſtice deli- 
vers his opinion, that the brothers and ſiſters of 
the inteflate ouly were intended, which is now the 
eſtabliſhed law : and therein he accounts why 
repreſentation i is allowed in infinitum, lineally ; but 

only to a particular degree, collaterally; the ge- 
f neral reaſon of which is applicable to all caſes 
of conſanguinity, which mult be allowed to laſt 
for ever in the right line, though not in the 7ran/- 
verſe. 


" Carter V, Crawley, 3 $5 Car. 2. B. K. Raym, 496. 
« Tr 
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« TT is, ſays he», an obligation upon every 
& man to provide for theſe deſcended from his 
“ Joins; and, as the adminiſtrator is to diſcharge 
c all other debts, ſo this debt to nature ſhould 
“ likewiſe exact a diſtribution, to all that de- 
« ſcend@rom him in the lineal degrees, be they 
% never ſo remote: and, becauſe thoſe which 
© are more remote from him, have not ſo much 
of his blood, therefore the meaſure ſhould be 
* according to the ſtocks ; more, or leſs, as they 
« ſtand in relation to him. Upon this reaſon 
e repreſentations are admitted to all degrees in 
| © the lineal deſcent. There is no ſuch obliga- 


© tion to the remote kindred in the collateral 


line; therefore they are not regarded, but in 
« reſpect of proximity, as they are next of kin.“ 
And again x, “ remoter degrees have no regard 


but for their proximity; becauſe there are none 


© nearer.” He concludes ? thus, the applica- 
tion of which is extremely eaſy; © I conceive 
this act was intended for a plain rule; and J 
think it much better to interpret it in the moſt 
% plain and obvious ſenſe, (which will eftabliſh 
« the ſucceſſion of perſonal eſtates according to 
% reaſon and ſymmetry) than to ſtrain to find 
| © out another ſenſe for the ſake of remote kind- 

red, that are of no regard; which will pro- 
« duce apparent abſurdities, and ſubject perſonal 
« eſtates to fanciful and intricate diſputes.” 


Carter v. Crawley, 33. Lid. 50g? _ 
Car. 2. B. R. Raym. 500, Y bid. 56. ; 
| e 12. Tür 
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12. Tux laft light, in which I can recolle& 
that conſanguinity has been conſidered, is in a 
caſe the moſt ſimilar of any to thar before us, 
though not abſolutely the ſame ; the caſe of a 
general legacy to ALL of one's kindred. Here, 
if kinſmen were admiſſible in infinitum, the legacy 
| would be (according to what has been before 
urged) to all mankind : but the laws have avoid- 
ed this abſurdity, by confining it among certain 
particulars only. 1 


Ay firſt, with regard to the civil law, let 
us hear Paulus de Caſtro, a very eminent lawyer, 
and the founder's cotemporary; who deter- 
mines * upon the very point. © Teftator, qui 
© erat presbyter, in ſuo teſtaments inſeruit talem clau- 
„ ſulam item lego cuilibet de conſanguineis meis de- 
„ cem fl. auri. Quaeritur, qui ad legatum erunt ad- 
e mittendi ?” After many learned arguments, he 
anſwers, © quod omnes uſque ad ſeptimum gradum.” 
Mantica indeed differs from him as to the de- 
gree; to which he: prefers the zenth, on the 
authority of Baldus ; but agrees with him that 
there muſt be ſome limitation. Debet intelligi uſque 
„ ad decimum gradum, quia eo uſque protenditur el 
ce defertur ſucceſſio; & ideo qui vult admitti tans 
ce quam ex progenie ad fidei commiſſum, debet probare 
ſe in aliquo gradu qui non ſit ultra decimum.“ So 
that if we are to look upon the founder's pro- 


Confſil. 1. 384. 8. tit, 12. num. 46. 
2 De conject. ult. wolunt. lib. :- | 
| 5 | | viſion, 
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viſion, as a legacy to ALL of his kindred, as has 
been the opinion of ſome ; we find that, accord- 
ing to Paulus de Caſtro, none are entitled to that 
legacy beyond the ſeventh degree, or, according 
to Baldus and Mantica, the tenth; but all agrec 
that they are not to be admitted in inſinitum. 


Tu E ſame point has alſo been frequently de- 


termined in the court of chancery with us; and 


it has been ſettled that ſuch legacies ſhall not 
extend to the kindred in znfinitum. The limits 
indeed, eſtabliſhed by that court, are not any 
particular degrees, but the ſtatute of diſtribution 
in general; which, the lord chancellor ſaid b, 
He thought the beſt meaſure for ſetting bounds 
* to ſuch general words.” The ſame has been 
determined in divers © caſes; and this in order 
to prevent that contuſion and abſurdity which 
muſt neceſſarily enſue, if 20 bounds are ſet to ſuch 
general words. For, it was ſaid d by the maſter 
of the rolls, and admitted by Mr. Vernon, and 
« others, to be ſettled ; that where one deviſes 
« the reſt of his perſonal eſtate to his relations, 
“without ſaying what relations, it ſhall go a- 
** mong all ſuch relations, as are capable of tak- 
* ing within the ſtatute of diſtribution : elſe it 
** would be uncertain, for the relation may be 


d In the caſe of Roach Y. Griffith Y. Jones, ibid. 394. 
Hammond. Paſch. 1715. Prec. Thomas v. Hole. Caf. temp. . 
Chanc. 410. | Talbot. 251. 
© Carr v. Bedford. 30. Car. © 1 P. Wms. 327. 
2, 2. Ch. Rep. 8vo. 146.— 
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e infinite.” The amount of all which i is no more 
than this, that ſuch bequeſts are totally void for 
their uncertainty; and the legacy is diſtributed 
as if, gubad hoc, the teſtator had died inteſtate. 


Ie therefore the wunder- $ tuts 1 is to be in- 
terpreted as his will would have been in our pre- 
ſent courts of equity, it muſt be entirely diſre- 
garded ; and his fellowſhips diſtributed, as if, 
guoad hoc, he had made no ſtatute; for that is the 
method in chancery of diſpoſing of ſuch general 

legacies : or, at leaſt, no perſon can claim a fel- 
lowſhip by conſanguinity to him, but ſuch as 
would be entitled to his perſonal eſtate, in calc 
he were now to have died inteſtate. 'The con- 
ſequence of which is, that no perſon can lay 
claim, who has a father, uncle, or other anceſtor 
living, related to the founder; nay, no one can 

(or ever could) lay claim, than whom there is 
a nearer relation living in any part of the world. 
Bur this would be a moſt unreaſonable excluſion ! 
It may therefore be juſtly doubted (as was hinted 
at the beginning of this eſſay) whether the foun- 
der's ſtatute ought to be interpreted by our rules 
for interpreting of wills. What however may 
be properly collected from hence, is this; that 
our courts were evidently ſenſible of the incon- 
veniencies, that would be introduced by infi- 
nitely extending ſuch general legacies; and have 
therefore applied a remedy that was ſufficiently 
adapted to the caſe before them, by vacating the 
whole for its uncertainty, and diſtributing the 


legacy in a courſe of adminiſtration, which is 
uſually 
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uſually the moſt equal diſpoſition of any. How 


far ſuch a remedy can be, with juſtice applied to 

the caſe of founder's kinſmen, 1 ſhall not under- 
take to determine, but leave t to be conſidered by 
proper judges. 


Tursx are the ſeveral lights, ſo far as can be 


at preſent recollected, in which conſanguinity 
has been conſidered by the civil, canon, and 
common laws : and it is hoped, that upon a fair 


and candid examination of the authorities here 


cited, the truth of the propoſition ſet out with 
will clearly appear: “ that where conſanguinity 
in general, and not proximity, is the object 


&« of any of thoſe laws, it is never extended in 


* infinitum. '” Farther than this it is impoſſible 
to go, in maintaining a negative propoſition ; 
unleſs by calling upon and challenging the warm- 
eſt adverſaries to this truth, to produce a ſingle 
inſtance, wherein conſanguinity is profeſſedly ex- 
tended without any boundary; except in ſuch 


caſes only, where proximity is the thing attended 
to. The boundary indeed is not always the ſame: 


the third, the fourth, the ſixth, the ſeventh, the 
ninth, and tenth degrees have been ſeverally eſta- 
bliſhed as limits for particular purpoſes ; bur it 
is never extended without any limit. And the 
varicty of bounds that we find in different laws, 
as different exigencies required, is ſo far from 
being an argument againſt eſtabliſhing any bound 
1 that it is a very ſtrong one in favour of 

- 0 it is thereby manifeſt, that all legiſla- 


ber have, at all times, agreed in the neceſſity of 
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the thing, though they differed in the manner of 
accompliſhing It. | 


Nor will it be to any purpoſe to object, that 
part of the citations here made, from the com. 
mon law, arc with regard to cuſtoms either quite 
or almoſt, antiquated at this day; fince they 
were in full force and vigour at the time when 
the college ſtatutes were compiled. Beſides, we 
are to look into the general reaſon of laws, in 
order to apply them to the caſe before us; ſince 
a caſe exactly parallel is not to be met with in 
our books: and the reaſon of our antient laws 
is at leaſt as good as that of our more modern 
ones; nay, the reaſon of the laws now in uſe is 
not always to be found, without having recourſe 
to thoſe, which cuſtom or ſtatutes have aboliſh- 
ed. In ſhort, it is at any time idle to object to 
antient and eſtabliſhed determinations, unleſs it 
can be ſhewn that modern reſolutions have been 
otherwiſe; much more in the preſent inſtance, 
where we are looking not ſo much into the prac- 
tice of any one law in particular, as the princi- 
ples of all laws in . 


Arren what hath been here urged, from 
the general principles of law and reaſon, it will 
not be amiſs to exemplify theſe principles, by 
ſtating the particular and very parallel caſe of the 
ſociery of New college in Oxford, and its ſiſter 
ſociety near Wincheſter ; which were both found- 
ed by William of Wykeham, about the cloſe of 
the fourteenth century. In his ſtatutes there is 

7 SO I a exactly 
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exactly the ſame preference given to his kindred 
in elections, as there is by the ſtatutes of Chichele 
and, in about two hundred years after the foun- 
dation, the ſame inconvenience began to be felt 
from the growing number of reputed founder's 
kinſmen. Senſible of this inconvenience, the 
college of Wincheſter rejected a claimant; whoſe 
father thereupon applied (as the manner then 
was) to the court of chancery, and not to the 
viſitor, for relief. And, after a ſolemn hearing, 
30 January, 22 Eliz. A. D. 1579, it was recom- 
mended by the lord keeper Bromley, and aſ- 
ſented to on all ſides, for the difficulty of judg- 
ment to be given, and it was ſo decreed; that 
the plaintiff's iſſue, for four deſcents, ſhould be 
admitted as if they were founder's kinſmen, and 
that he ſhould renounce all farther claim to the 
blood of the founder*® : which renunciation was 
accordingly * made. 


Arovur ten years afterwards, the fathers of 
two other rejected candidates applied to the ſame 
tribunal for a ſimilar relief. Whereupon the lord 
chancellor Hatton, © gravely conſidering that 
* the public benefit of the realm, for the edu- 
cation of ſcholars in learning (chiefly intended 
© by the founder) would greatly be hindred, it 
every of the children of the ſaid complainants 
* (allowing them to be of the undoubred blood 
6 of the founder) ſhould be admitted into the 


: * Wykeham . Stempe, warden of Winton. In archivis call, 
i int. 


e ſaid 
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„ faid colleges, being at this inſtant many in 
„ number, and in a ſhort time likely to ſpread, 
<« increaſe, and grow into more generations, ſuf- 
« ficient of themſelves to fill the number of both 
% colleges,” referred the whole to biſhop Cooper, 
who then fat in the ſee of Wincheſter, and, as 
ſuch, was the viſitor of both ſocieties. 'The 
biſhop, having duly conſidered the caſe, in order 
to ſhew a grateful remembrance of ſo worthy a 
work as the founding of two colleges, declares 
himſelf willing to pay a regard to ſuch as even 
ſeem to be of the founder's blood; © ſo that the 
« {ame tend not to the annoying, diſturbance, 
or prejudice of the ſaid foundations; which 
<< the founder undoubtedly meant to make for 
e the public benefit of the whole realm, and 
c not to be appropriated and made peculiar to 
“one only kindred and family.” He then ſtates 
the vaſt encreaſe of the claimants ; whereby he 
obſerves © that if it be not in wiſdom foreſeen, 
« the number of ſcholars in both colleges is like 
cc to be fully ſupplied by ſuch reputed kinſmen, 
ce be they apt or not apt to be brought up in 
_ « learning; fo that the public benefit intended 
© by the founder would be fruſtrated.” He af. 
terwards remarks, (what is equally true of every 
other ancient college, and particularly that of 
All-Souls) that the revenues of the ſociety had 
been much augmented by other benefactor 8, 
ſtrangers to the founder s blood „Who could never 
intend to confine their bounty within {uch a par- 
tial channel. © In conſideration whereof, and 


66 for avoiding i inconveniencies as might come, 
| "26 56 
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© if one blood, conſanguinity, and kindred 
«© ſhould have boch colleges in their poſſeſſion 


c and regiment,” he declares the founder's in- 
tention to have been, that the education of ſcho- 


lars ſhould more largely extend than to his own 


| kindred, and yet that ſome convenient regard 


ſhould be paid to theſe of his undoubred blood: 


and therefore the biſhop directs, that there ſhall 


not be at one time above the number of eight. 


teen reputed kinſmen in the two colleges, (which 


conſiſt, by the way of a hundred and forty ſcho- 
lars) viz. eight in New-college, and ten in thar 
of Wincheſter ; and that not above two ſhall be 
admitted at any one election into either colleget: 

thus ſubſtituting a limitation in point of num- 


ber, in lieu of what had been eſtabliſhed by the 
lord keeper Bromley, and what is now contended 


for by the college of All- Souls, a limitation i in 
pou of degree. 


Ar the diſtance of near fifty years, this matter 
was again conſidered, on a petition (as it ſeems) 
to the king in perſon. For there is extant s an 
order, dated, the 31 january, 1637, made by 


William archbiſhop of Canterbury, the earl of 


Arundel and Surry, earl-marſhal, and Walter 
biſhop of Wincheſter, to whom it was referred 


by the king to conſider of the claim of another 


Wykeham. This they determine to be ground- 


| leſs : founding their opinion on the decree of 
zo january 1579 and allo on the great inconve- 


7 Ex. archiv. coll. 2 4. Lo Bid. : 
| 5 | | nience 
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nience that would follow, if the founder's con- 
ſanguinity ſhould be“ fo exceedingly multiplied 
« 25 it would be, to the abſolute reſtraint of 
cc the freedom of elections, if ſuch claims were 
GC. admitted. Ms.” 


Ponto the tie he uſurpation, A. D. 
1651, the ſame queſtion was again brought be— 
fore the committee of the houſe of commons, 
for regulation of the two univerſities and the 
colleges of Eaton and Wincheſter; probably 
with a view to re-eſtabliſh the unlimited prefe- 
rence of kindred, through the intereſt of a noble 
family with the powers which then bore rule. 
Bur all they could obtain, even from that par- 
tial tribunal, was an order“ for augmenting the 
number of eighteen kinſmen, eſtabliſhed by 
biſhop Cooper, to twenty in both ſocieties ; 

with a proviſo, that if more than twenty had al- 
ready crept in, no more ſhould be admitted till 
the number was reduced to twenty. Hence it 
ſeems, that the biſhop's injunction had either 
been over-ruled by the parliament-viſitors, when 

they new-modelled the ſociety of New-college, 
among others, in their memorable proceedings 
A. D. 1647 and 1648 z or elſe had in part been 
neglected by the college itſelf, in like manner as 
It is at preſent. For it muſt be acknowledged, 
that by ſome inattention in the electors, which 
it is not eaſy to account for, though the annual 


reſtriction (of two) continues in uſe to this day, 


% Fr. archlia-. coll. Hint. | 
yet 
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yet the total reſtriction, (of eighteen) has fallen 
into utrer oblivion. _ 


From this Cortes of determinations by chan- 
cellors, by viſitors, and other perſonages of 
weight and diſtinction, it appears, that lord chan- 
cellor Clarendon did not haſtily, and currente ca- 
lamo only, decide as he has done (though not in 
his judicial capacity) upon the very point in queſ- 
tion. For ſpeaking of lord Say and Sele, (whoſe 
family were parties to ſome of the former adjudt- 
cations) he ſays , i, he had been a fellow of New- 
college in Oxford: to which he claimed a 
right, by the alliance he pretended to have 
« from- William of Wickham, the founder : 
« which he made good by a far-fetched pedi- 
* gree through ſo many hundred years, half 
« the time whereof extinguiſhes all relation of 
„ kindred.” 


111. Tis laſt rule that can be made uſe of 
for interpreting the intentions of the founder, 
is by k conſidering his character, profeſſion, and 
learning, the age in which he lived, and other 
| circumſtances of the ſame nature; according to 
that ſaying * of Cicero, “ qua in ſententia ſcriptor 
« fuerit, ex caeteris ejus ſcriptis, factis, diftis, a- 
ce nimo, atque vita ſumi oportebit.” 


i Hiſt. of the rebellion, book * Puffend. ub ſupr. f. 6. 2 
6. near the end. 9% „ 
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Ax p here we are not ſo much to Soner the 
many ſhining qualities, which diſtinguiſhed this 
great and venerable prelate as a ſtateſman, and a 


primate as a patron of all kinds of learning, and 


the two illuſtrious ſeats of it; as a ſteady and 


_ zealous defender of the rights of the church of 
England, the prerogative of the king, and the 


liberties of the people, againſt papal encroach- 


ments, when Rome was in the zenith of her 


power. Theſe ſtrong and notorious lines of his 


public character are not at preſent the object of 
our contemplation. Let us here conſider him 
in a more private view; as an eccleſiaſtic; as a 


doctor of civil and canon law, and remarkably 
eminent in the knowledge of both; the lumen 


legis, as he is n ſtiled by Lyndewode : let us re- 


collect the age in which he lived, wherein the 
canon law was in the higheſt vogue and moſt 
univerſal eſteem : let us obſerve what a regard 
he profeſſes to have both for that and the civil 
law; declaring * them to be“ pro regimine poli- 


„ zico perquam utiles et neceſſariae; the favour he 
ſhews to his juriſts, and particularly his » cano- 
niſts; and how ſollicitous he ſeems o to be that 


the knowledge of theſe laws ſhould flouriſh in 


his ſociety : let us, laſtly, conſider the permanent 
benefit he meant to confer on his college; by 


exempting them, as much as in him lay, from 
the juriſdiction of the common law, (for which 


m Provinc. ad init. ad init. 
Statut. de totali numero, Ac. Statut. paſſin. 
a EE N the 


he 
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che clergy had in his time no great reverence) 
and appointing his ſucceſſor their viſitor, who 


was ſure to determine all differences by the rules 


of the canoniſts: let us duly reflect upon theſe 
conſiderations, and we ſhall find it reaſonable to 
imagine, that the conſanguinity, intended by the 
founder, is of the ſame nature with that treated 
of in the canon law. 


Ir is therefore ſubmitted, with the utmoſt de- 
ference, to the judgment of ſuch, whoſe un- 
doubted province it is to fix a boundary to this 


relationſhip, whether the canonical limit, of the 


SEVENTH degree, does not ſeem to be better en- 
titled ro be the limit here, than any other what” 


ſoever. For that it uit be bounded ſomewhere 


is, I hope, no longer a doubt, after what has 


been here urged ; eſpecially when we conſider 


farther, that the ſame inference may be fairly 
drawn from the ſentence of the moſt reverend 


| prelate, by whom the firſt appeal againſt a col- 


lege election was decided; and whom we may 
ſuppoſe not averſe to the extenſion of kindred, 
having himſelf married a deſcendant of the 
Chichele family. He determined ? that the then 
appellant was of the founder's blood, and ejected 
the perſons choſen. by the college, as being 
mere extraneos, et dicto fundatori in nullo conſan- 
* guinitatis gradu conjunfos.” And the ſame is 
alſo virtually implied in every ſubſequent ſen. 
tence, wherein judgment of ouſter has been given. 

p Decretum reverend: iff. in Chriſt patr. Guil. Wake. 5 Tun. 
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The argument therefore will ſtand thus: if there 
are no limits to conſanguinity, all men muſt be 
related to the founder in ſome degree or other; 
but it is expreſſly determined that ſome men are 
in no degree related; the conſequence of which 
is, that conſanguinity muſt have ſome limits. 
I hat theſe limits are, is therefore the only queſ- 
tion remaining; and that they may in ſome way 
or other be finally aſcertained is the whole, I 
apprehend, that the ſociety deſire, and have been 
for theſe many years endeavouring at. There 
ſeem at preſent to be tolerably good reaſons for 
5 +> peg it within the sEVENTH degree; but if 

any other degree ſhall, upon better reaſon, be de- 
termined to be more proper, acquieſcence un- 
der lawful authority is Undoubtedly the duty of 
interior eee 


H a avinG drawn out this argument to fo 
great a length, it is now high time to relieve the 
readers from ſo dry, and, to moſt of them, un- 
intereſting a ſubject: but it may be expected, 
that I ſhould take notice of an objection or two, 
that have been raiſed to the doctrine here con- 
* tended for, from the words of the ſtatute be. 
fore us; and upon which ſome ſtreſs has been 
laid, as if they neceflarily. implied the perpetual 
duration of conſanguinity. 


Tas firlt is, that the founder ordains a pre- 
ference to be given to his kinſmen * i ou 
& (lectieue futuris temporibus facienda; and hence 


: it 
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it is argued, that the founder thought there 


muſt, or might, be kinſmen ſubſiſting a at ALL 
future clonen. 


To this it may be anſwered; firſt, hat how- 
ever general the words may be, taken nakedly 


and by themſelves, yet they are afterwards re- 


ſtrained by the particularity of others, With 
which they muſt be connected. The preference 
is appointed to be given to the kinſmen, only 
i qui tales ſint; which words as much imply 
a poſſibility of their failing, as the other do a 
poſſibility of their /ub/Ping. The whole clauſe 5 
of the ſtatute runs thus: ce volumus, quod 
in omni electione ſcholarium praedictorum futuris 
&« temporibus in diftum collegium facienda, principali- 

ter et ante omnes alios illi qui ſunt vel erunt de 
% conſanguinitate noſtra et genere, ſi qui tales ſint, 


& ubicunque fuerint oriundi, dum tamen ſint reperti 


« habiles et idone: ſecundum conditiones ſuperins et 
“ inferius recitatas, ſine aliquo probationis tempore in 


e eros ditts collegii ſocios ab initio eligantur, et etiam 
© admittantur.”” We ſee, that if the former part 


of the clauſe ſhould ſeem to ſuppoſe that they 
might laſt for ever, the latter as plainly ſuppoſes 


they might not: from hence therefore we can- 


not infer the neceſſity of a perpetual duration. 


Bur farther, we cannot even infer the po/- 


fibility of it; for the words, © in omni eleftione 


e Statut. de modo et forma et tempore eligend. 


= I 1 « fuluris 
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&« futuris temporibus Facienda, are words which 


operate upon all the remaining parts of the 


| ſtatute, as well as upon this proviſionary clauſe, 
and in theſe there are, undoubtedly, perpetual 
directions given, or ſuch as may be in uſe for 


ever. It was therefore neceſſary, at the head 


of this branch of the ſtatute, to make uſe of 


ſuch®comprehenſive words as might reach the 


whole of it; and yet, they are not to be appli- 


ed, in their utmoſt latitude, to every part. Some 
parts, as the year of probation for inſtance, arc 
intended to be obſerved for ever; but no parts 
can be longer obſerved, let the expreſſion be as 
general as it will, than while their objects con- 
tinue to exiſt. Ir no more follows, that becauſe 
in ALL elections k&:n/mer are ordered to be pre- 


| ferred, therefore kin/men may laſt for ever; than 


it would, ſuppoſing zephews were ordered to be 


ſo preferred, that nephews alſo might endure 


throughout all ages. When words, that ſignify 
perperuity, are applied to ſuch things as are in 
| themſelves of a tranſitory nature, common ſenſe 
will teach us to underſtand that perpetuity, as 
_ meaning no more than the atmoſt duration, of 
which the thing it is applied to is capable. 


> ———— 


A PARALLEL inſtance may perhaps more 


fully explain this matter. In the canons of 1603, 
it is' enjoined, that “ before ALL ſermons, 


Canon ly. 


lectures, 
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# lectures, and homilies, preachers and mini- 
| « ters ſhall moove the people to joyne in pray- 
ser ( inter alia) for our ſoveraigne lord king 
James, our gracious queen Anne, and the no- 
ce ble prince Henry.“ But will any one thence 
conclude that archbiſhop Bancroft, and the o- 
ther makers of that canon, imagined, that king 
James, &c, would live as long as ſermons were 
preached, or lectures read? or would even a je- 
ſuit argue from thence, that the church of En- 
gland enjoined prayers for the dead? Certainly 
not. The word, ALL, will be underſtood with 
this reſtriction as to them, “ ſo long as they 
continue to be the ſubjects of prayer;'” and 
be taken in its moſt extenſive ſenſe only with 
regard to thoſe things that are of a permanent 
nature; © the holy catholike church, the mi- 


« | niſters of God's word, Ke. 


| Inaye been the more minute in examining 
| this argument from the words of the ſtatute, be- 
cauſe from the air of triumph with which it is 
generally urged, it is looked upon, I imagine, 

as unanſwerable. However, I ſhould hope, that 

this is a very full anſwer. But even ſuppoſing 
it be not ſo, ſuppoſing that, in their primary and 
moſt obvious ſenſe, the words imply a perpetu- 
al duration of kindred; would that alone be ſuf- 
ficient to filence all objections, and ſolve the o- 
therwiſe unſurmountable difficulties of ſuch a 
conſtruction? 1 may venture to ſay, it would 
F 4 mY not, 
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not. There is no rule more certain, or more 
univerſally uſeful than this, which has been be- 
fore mentioned” © ub; verba nullum aut abſur- 
© Jum ſenſum poſt ſe efſent trattura, a receptiori 
Tan, Fees pauliſper my deflectendum. Re 


Bur again, we are told that, in another ſta» 
rute, the founder orders that“ cuſtos et ſocii uni- 
cc perſi dicti collegii, infra regnum Angliae exiſtentes, 
& tam noſtri conſanguinei quam alii, qui pro tempore 
« fuerint, erga feſtum nativitatis domini in perpe- 
« tuum, habeant veſtes de una et eadem ſecta, c;“ 
and hence theſe ingenious gentlemen draw the 
ſame concluſion, in favour of the perpetuity of 
founder” 8 kinſmen. 


To this argument, if we may venture to cal 
it ſo, the ſame anſwer will ſerve as to the forc- 
going; with this additional remark, that, ac- 
cording to their own way of reaſoning, the ali 
muſt endure for ever in the college as well as 
the conſanguinei; whereas we have ſhew that if 
conſanguinity be infinite, and of courſe univer- 
fal, there can be no alii ſubſiſting. In like man- 
ner as, by the other argument, the election of 
ſcholars muſt confeſſedly continue for ever; 
whereas if conſanguinity be extended to any ve- 
ry great diſtance, and much more if it be unli- 
mited, there can be no election of e but 


4 Puſſend. 22 . 6. vefium, Oc. 


Statut. de communi annua 
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all 
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all muſt at once be elected fellows, which is the 
prerogative of founder's kinſmen, and that ſalu- 
tary proviſion, of a year of probation, muſt en- 


tirely fall to the ground. And thus much for 


this piece of verbal criticiſm. 


O the whole, it is ſubmitted to calm and 
impartial judgments, whether the college, in 


the reluctance they have expreſſed to admit per- 


ſons to the privilege of kinſmen in degrees far 
remoter than any that are above conſidered, have 
(as is malevolently ſuggeſted by ſome) ated a 
part unbecoming the character of gentlemen, of 
ſcholars, or of clergymen; of perſons who are 


bound, by the ſtrongeſt ties of religion and gra- 
titude, to pay a proper regard to the blood of 
their munificent founder; but yet who are at 


the ſame time under equal obligations, No to 


pay that regard, unleſs where it is really due; 
who think it their duty to diſtinguiſh and ſepa- 


rate true claimants from the falſe; and who owe 


that reſpect to their founder's memory, as to en- 
deavour to vindicate his meaning from groſs ab- 


ſurdities, and pe contradictions. 


Ir what | is contained i in the cs pages 


be really the truth, as the writer has the great- 
eſt reaſon to believe it is, the conſequence mult 


be left to the equitable determination of him, in 
whoſe patronage and protection the college is at 
preſent happy. If, on the other hand, there be 

| e | | any ß 
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any miſrepreſentations of fact, any wrong citati- 
ons from authorities, or any falſe reaſoning ei- 
ther from thoſe facts or authorities, of none 
of which the author is at preſent conſcious, he 
hopes at leaſt that it deſerves from ſuch as think 
differently, and may receive an anſwer. 
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ADVERTISEMENT. 


H E following treatiſe was a originally draun 
| up, and is now committed to the preſs, at the 
inſtance of ſome gentlemen of diſtinguiſhed ſenatorial 


abilities; who are pleaſed to imagine that from thence 


a few hints may be gathered, not wholly unſeaſonable 
at this particular juntture a 


2» 1 a country where the right of election depends 
upon a mode of tenure, which the elector muſt teſtify 


upon oath, the diſtinguiſhing marks of that tenure 
ſhould be clear and expreſs, beyoud all poſſibility of 


doubt. It is therefore univerſally agreed to be necęſ- 
ſary, that, in order to obviate the doubts which bave 
lately ariſen, ſome line ſhould be drawn by the legiſla- 
ture; but, at what point to draw it, has given room 
for variety of ſentiment. It is here attempted to be 
 ſhewn, that this line is already drawn by the maſterly 

hands of our anceſtors , though by length of time it is 


ſomewhat obſcured and forgotten : and that therefore 


there ſeems 10 be no occaſion to frame a new rule, but 
only (by a e law) to revive and A ert the 
old one. 


a See votes of the houſe of commons, Mercurii 1 die Martii 


8 Lunae 6 die Martii, 1758. 


17 


„ 
CES 


Ir 7s no eaſy matter to foreſee, in any one county 
of the kingdom, what effect this doctrine may have 
upon this or that particular intereſt ; much leſs through- 
out the kingdom at large. The aim of this enquiry 
has been to inveſtigate the truth, not to ſacrifice it to 
private attachments. The author therefore hopes, that 
theſe papers will be read with the ſame degree of can- 
dour with which they were compiled ; and that ſuch 
as examine them attentively will pardon any inaccu- 
racies of compoſition or ſtyle, which may have eſcaped 
bis notice in the courſe of a haſty publication. 
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A. B. has an eſtate of above forty 
ſhillings per annum, within the manor 
of C. which is holden by copy of court 

roll to him and his heirs for ever, ac- 
| cording to the cuſtom of the manor, 
(but not ſaid to be“ at the will of 
the lord)” paying the accuſtomed 
Trent, and performing the accuſtomed 
ſervices. This eſtate cannot (by the 
cuſtom of the manor) be aliened or 
conveyed. by feoffment, fine, or reco- 


very 
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very in the king's courts of common 
law, but muſt for that purpoſe be 
Rendered into the hands of the lord, 
and the perſon to whoſe uſe it is . 


rendered muſt be thereupon admitted 
tenant in the court baron of the manor. 


The Queſtion is, 


WRHETHER A. B. is a frecholder, within 
the meaning of the laws now in being, ſo as to 
_ entitle him to vote in the election of guns 
| of the ſhire ? 85 5 


Anv it is conceived that he is clearly no 
freeholder, within the meaning of thoſe laws; 
for which opinion the reaſons here follow at 
: _ | 
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N all conſtitutions abſolutely popular, or in 

the demoerarical part of any mixed ſtate, the 
authority of the people in the management of 
public concerns is exerciſed by vote or ſuffrage. 
In little republics that ſuffrage has uſually been 
given in perſon, by every individual freeman of 
the ſtate : but in England, where it is impracti- 
cable for all the freemen of the nation to debate 
and give their voices in a collective body, they 
do it by repreſentation ; and, of courſe, in this 
kingdom, the authority of the people is exerted 
in the choice of repreſentatives to — in the houſe 
of commons. 


Ir is therefore a matter of no ſmall conſe- 
quence to the public, to ſtate with clearneſs and 
impartiality what perſons have, or have not, the 
privilege of giving their voices in the choice of 
theſe repreſentatives. This is here endeavoured 
to be done with regard to the caſe before us; 
in conſequence of a more diligent, and perhaps 
a more diſpaſſionate ſearch, than the hurry and 
attachments of thoſe gentlemen, of all denomi- 
nations, who conſidered this que:tion about 
three years ago, would then permit them to 
make. | | 


G Uros 
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U ro the true theory and genuine principles 
of liberty, every member of the community, 
however mean his ſituation, is entitled to a vote 
in electing thoſe delegates, to whoſe charge is 
committed the diſpoſal of his property, his li- 
berty, and his life. And this ought to be al- 
lowed him in every free ſtate, provided it be 
probable thar ſuch a one will give his vote free- 
ly, and without influence of any kind. But 
ſince that can hardly be expected in perſons of 
indigent fortunes, or ſuch as arc under the im- 
mediate dominion of others, (whote ſuffrages 
therefore are not fo properly their own, as thoſe 
of their ſuperiors, on whom they depend ;) all 
popular ſtates have therefore been obliged to 
_ eſtabliſh certain qualifications ; whereby ſome, 
who are ſuſpected to have no will of their own, 
are excluded from voting, in order to ſet other 
individuals (whoſe wills may be ſuppoſed inde- 
pendent) more thoroughly upon a | level with each 

other. 8 


Wir regard to the qualifications of electors 
of knights of the ſhire, to fit in the Britiſh houſe 
of commons, it muſt firſt be remembered that 
we arc not to enquirc at preſent what would be 
the beſt and moſt equitable conſtitution for this 
purpoſe, according to the modern ſtate of pro- 
perty in this country; but what really is, and 
long has been, our legal conſtitution in this point. 
Were we now to frame a new polity with re- 
ſpect to the qualifications of voters, reaſons might 

per- 
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perhaps be ſuggeſted why copyholders, even 
holding at the nominal will of the lord, and the 
owners of beneficial leaſes for a term of: years, 
ſhould be admitted to this privilege as well as 
freeholders; and why the value of freeholds 
themſelves ſhould be greatly advanced above 


what is now required by law to entitle the 


proprietor to give his vote in county elections. 
But this would be removing foundations; or at 
leaſt puiling down the ſuperſtructure, and erect- 
ing another in its ſtead. The laws under which 
we now act, have ſubſiſted for more than three 
centuries ad till the conſtitution is new- mo- 
delled, theſe are the only criteria for deciding 
the preſent queſtion. 


To explore therefore the intention of theſe 
laws, our enquiries mult be carried back to the 
period in which they were made ; we mult ex- 
amine the reaſons for making them, and for con- 


ning the right of ſuffrage to the perſons therein 


deſcribed z and we mult conſider what perſons 


| were then underſtood to fall within that deſcrip- 


tion; for theſe perſons only can properly be ad- 


mitted to the privilege of — in elections. 


OUR bond: antiquarians are of opinion, that 
originally all landholders, or barons, who held 


immediately of the king in capite, had ſeats in 


the great council or parliament, till about the 
reign of king John; when, by the many aliena- 
tions and minute ſubdiviſions of property, the 


conflux of them became ſo large and trouble- 
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ſome, that the king was obliged to divide them, 
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and ſummon only the greater barons to attend 
in perſon, leaving the ſmall ones to ſit by repre- 
ſentation (together with the citizens and bur— 
geſſes) in another houſe ; which gave riſe to 
the ſeparation of the two houſes of parliaments, 


T HE repreſentatives of theſe inferior barons 


being uſually knights, (or ſuch as held a knight's 


fee at the leaſt, and were therefore liable to 


knighthood) 5 being returned out of every 


county in the kingdom, were thereupon deno- 
minated KNIGHTS of the SHIRE. 


IN what manner, and at what time, the elec- 


tion of thoſe knights of the ſhire was inveſted 
in the county at large, which formerly was con- 
fined to the king's tenants capite only, is a point 


pretty difficult to determine; and, when deter- 
mined, would rather be matter of curioſity, than 
at all neceifiry to explain rhe queſtion before us. 
It will be ſufficient for us to take up the matter, 
as it ſtands upon record in our ſtatutes; an evi- 
dence upon which we may build more ſafely, 
than upon any the moſt plauſible hypotheſis or 
ingenious conjecture of the learned. The fit 
77 theſe ſtatutes is that of 7 Hen. IV. c. 1x. 
which directs the knights of the ſhire to be c- 
lected in the county court : a court, to which 
all the frecholders are ſuitors; and wherein therc- 
a Selden. tit of hon. 2. 5. 21. Gilbert. hiſt. of the excheq, 
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fore formerly the elections of ſheriffs and con- 
ſervators of the peace were held, and wherein 
the coroners and verderors are {till choſen. This 
ſtatute ordains theſe knights to be elected by 
ce all that be there preſent, as well ſutours ducly 


„ ſummoned for the ſame cauſe, as other: 


meaning probably thereby to reſtrain the parti- 


ality of ſheriffs, (which is complained of in the 


preamble) who ſummoned what frecholders they 


pleaſed, and admitted only thoſe to vote who 


were actually ſummoned ; whereas the ſtatute 
(as J underſtand it) now directs him to admit 


the votes of all ſuitors P whether 4 7 
ſummoned or not. 


Bu x whether it was that the ambiguity of 
this expreſſion afforded room for thoſe who were 


no ſuitors, (that is, no freeholders) to claim a 


vote at the election, or whether only every mi- 
nute freeholder was admitted to poll, without 
any reſtriction as to value, which is ſtill the caſe 
with regard to coroners and verderors ; we find 
in a ſhort time afterwards complaint made, in 
the preamble to the ſtatute of $ Hen. VI. c. 7. 
that © ele&yons of knyghtes of the ſhyres in 
* many counties now late have been made by 
very great, outragious, and exceſſyve nombre 
of people, dwellynge within the ſame coun- 


ties, wherof the moſte partie was of people of 
« {mal ſubſtaunce and of no valour, wherof every 


&« of them pretended a voyce equivalent, as to 
* ſuche electyons to be made, with the moſte 


* worthye knyghts and eſquyres dwellynge 


3 « within 
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„ within the ſame counties :” for remedy 
whereof it is therefore enacted, © that the 


« knyghtcs of the ſhyres ſhall be choſen by peo- 
ce ple dwellyng and reſyaunt in the ſame coun- 


„ties, whereof every one ſhall have FREE 
LAND OR TENEMENT to the valour of fourty 


c ſhelynges by yere at the leaſt above all charges;” 


and that the ſheriff may examine the voters on 
oath how much they may ſo expend. This ſta- 


tute is explained and amended by another in the 


next parliament, 10 Hen. VI. c. 2. which re- 
cites, that the FREEHOLD, required by the late 
ſtatute was not expreſly mentioned and directed 
to be within the county for which the election 
is to be made; wherefore, for plain declaration 


thereof, it is ordained that every elect or „ ſhal 


& have FREEHOLD to the valoure of fourty ſhel- 
< ynges by yere at the leſt, above al charges, 


“ within the ſame countie where any ſuche 


% choſer wyl medle of any ſuch electyon.“ And 


upon theſe {tatutes ſtands the law of all county 


elections at this day; for the ſtatute of 18 Geo. 
II. c. 18. is, with regard to this point, entirely 


built upon and tranſcribed from theſe. 


THe queſtion therefore will be briefly this; 
whether the ſpecies of tenants now before us 
were deemed to have free land or tenement, (or to 
have freehold) at the making of theſe ſtatutes in 
the reign of Henry the fixth ? And this it is ap- 


prehended they were not deemed to have; and 
conſequently arc not frecholders at this day, 


within 
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within the the meaning of theſe acts of parlia- 
ment. 


Bu r, in order to ſhew more clearly what eſ- 
cates held by this tenure are ot, it may firſt be 
proper to ſtate what it is imagined they are; 
fince they do not very often fall within the con- 
ſideration even of our moſt practiced lawyers. 
And they ſeem ro be no other than what were 
well known to our antient law under the deno- 

mination of eſtates in PRIVILEGED VILLENAGE, 
or VILLAN-$OCAGE ; Which tenure chiefly ſub- 
ſiſted in manors of antient demeſne. And lands 
and tenements, helden by this tenure, are appre- 
hended not to have been FREE lands and tene- 
ments at the common law. In ſupport of which 
opinion in both its branches, it is here under- 


taken to be ſhewn, firſt, that theſe eſtates are 


eſtates in villan-ſocage : ſecondly that eſtates in 


villan- ſocage were never comprized under the 


denomination of free lands or tenements. 


I. Toes ſeem to have ſubſiſted among our 
anceſtors four principal ſpecies of lay tenures, 
to which all others may be reduced : the grand 
criteria of which were the natures of the ſeveral 
ſervices or renders, that were due to the lords 
from their tenants. The ſervices, in reſpect of 
their quality, were either free or baſe ſervices; 
in reipect of their quantity and the time of ex- 
acting them, were either certain or uncertain. 
Free ſervices ſuch as were not unbecoming the 


character of a ſoldier, or a freeman, to perform; 
G 4 


88 ConsIDERATIONS 


as to ſerve under his lord in the wars, to pay 2 
ſum of money, and the like. Baſe ſervices were 
ſuch as were fit only for peaſants, or perſons of 
a ſervile rank; as to plow the lord's land, to 
make his hedges, to carry out his dung, or other 
mean employments. The certain ſervices, whe- 
ther free or baſe, were ſuch as were {tinted in 
quantity, and could not be exceeded on any pre- 
tence; as, to pay a ſtated annual rent; or to 
plow ſuch a field for three days. The 3 
depended upon unknown contingencies; as to 
do military ſervice in perſon, or pay an aſſeſſ— 
ment in lieu of it, when called upon; or to wind 
a horn whencver the Scots invaded the realm; 
which are free ſervices: or to do whatever the 


lord ſhould command; 1 which 1 is a baſe or villan 
{ervicc. 


From the various combinations of theſe ſer- 
vices have ariſen the four kinds of lay tenure 
which ſubſiſted in England, till the middle of 
the laſt century ; and three of which ſubſiſt to 
this day. Of theſe Bratton (who wrote under 
Henry the third) ſeems to give the cleareſt and 
moſt compendious account, of any author antient 
or modern; of which the following is the out- 
line or abſtract< © Tenements are of two kinds, 
0 FRANK-TENEMENT and VILLENAGE. And, of 


5 n FE „ homagio et ſervitio militari; 
© Tenementorum aliud libe- aliud in libero ſocag io cum fide- 
rum, aliud wvillenagium. Item, litate tantum. 8. 1. 

liberorum aliud tenetur libere pro 


& frank- 
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& frank-tenements, ſome are held freely in con- 
“ {ideration of homage and KNIGHT-SERVICE 3 
others in FREE SOCAGE With the ſervice of 
_ © fealty only.” And again*, “ Of villenages 
* ſome are pure, and others privileged. He that 


« holds in PURE VILLENAGE ſhall do whatſo- 


ever is commanded him, and always be bound 
to an uncertain ſervice. The other kind of 
villenage is called viLLAN-SOCAGE 3 and theſe 
villan-ſocmen do villan ſervices, but ſuch as 
are certain and determined.” Of which the 


ſenſe ſeems to be as follows : firſt, where the 


ſervice was free, but uncertain, as military ſervice 
with homage, that tenure was called the tenure 
in chivalry, per ſervitium militare, or by knight 
ſervice. Secondly, where the ſervice was not 
only free, but alſo certain, as by fealty only, by 
rent and fealty, &c. that tenure was called libe- 


rum ſocagium, or free ſocage. Theſe were the 


only free holdings or tenements; the others were 
villenous%or ſervile: as, thirdly, where the ſer- 
vice was baſe in its nature, and uncertain as tO 
time and quantity, the tenure was purum villena- 
gium, abſolute or pure villenage. Laftly, where 
the ſervice was ba/e in its nature, but reduced to 
a certainty, this was {till villenage, but diſtin- 
guiſhed from the other by the name of privi- 


Villenegiorum aliud purum,. Aliud genus villenag ii dicitur 
alium privilegiatum. Qui tenet willanum ſacagium z et hujuſ- 


in puro willenagio faciet quic- modi villani ſocmanni - villana 


quid ei praeceptum fuerit, et faciunt ſervitia, ſed certa et 
Semper tenebitur ad incerta. determinata. $. 5. 


leged 
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| leged villenage, villenagium privilegiatum; or it 
might be ſtill called ſocage (from the certainty 


of its ſervices) but degraded by their baſeneſs in- 
to the inferior title of villanum N villan- 
ſocage. 


Brs1iDEs theſes lay tenures, there ſubſiſted, 
and ſtill ſubſiſts, another which is a /piritual te- 
nure, called the tenure in libera eleemoſyna, or 
frank almoign; the tenants in which were bound 
only to perform divine ſervice z and by which all 


_ eccleſiaſtical perſons and corporations now hold 


their lands and tenements, and have ſo done at 
leaſt ever ſince the time of Bra&ton*®. © Allo of 
„ frank-tenements another is that of pure, free, 


c and peyperual alms; which exiſt as well in ſuch 


ce things as are the property of man, as in thoſe 
© that are the property of God: for they are 
“ given not only to God and to ſuch a church, 
« but alſo to the abbots and priors ſerving God 
e therein.” Thoſe who hold by this tenure are 
freeholders in the ſtrongeſt ſenſe ; and therefore 
any portions of tythes or other eccleſiaſtical dues, 


held either by ſpiritual perſons, or by ſuch lay 


appropriators as have ſucceeded them in their 


eſtates and immunities, are frechold eſtates, whe- 
ther the lands out of which they iſſue are bond 


e Item, "TORRE [tenemen- tur non Shes Deo et tali eccle- 
forum] aliud purae et liberae et ſiae, ſed abbatibus et prioribus 
perpetuae eleemoſynae; quae qui- ibidem Deo fervientibus. J. 4. 


dem ſunt tam in bonis hominum tr. I. c. 28, $1 


quam in bonis Dei: quia dan- 
or 
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or free; being a ſeparate and diſtinct inheritance 
from the lands themſelves. And, in this view, 
they muſt be diſtinguiſhed and excepted from 
other incorporeal hereditaments iſſuing out of 
lands, as rents, &c; which in general will fol- 


low the nature of their principal, and cannq; be 
freehold unleſs the ſtock from which they ſpring 
be freehold alſo. 


Bur although the clergy be thus indiſputably 
frecholders, in right of the church, yet as till 
within a century paſt they were not taxed to the 
ſubſidies granted by the commons in parliament, 
but only to thoſe granted by their own eccleſi- 
aſtical ſynod or convocation, they therefore ſent 
only proctors to the convocation, and not repre- 
ſentatives to parliament; having no votes for 
knights of the ſhire f till 1664; when being 
taxed for the firſt time to the lay ſubſidy or aſ- 
ſeſſment, (by the ſtatute of 16 and 17 Car. II. 
c. 1.) the eccleſiaſtical ſubſidies were thereupon 


laid aſide; and the clergy in recompence were 


admitted to vote for knights of the ſhires. This 
admiſſion of the clergy to the right of ſuffrage 
rather ſeems to have ariſen from univerſal tacir 
conſent, dictated by the reaſon of the thing, than 
from any poſitive law : for there appears no ſta- 
Lute of that time, or reſolution of the commons 
in their journals, which expreſſly or impliedly 
directs ſuch admiſſion; till the ſtatute of 10 Ann. 


f Dalton of ſheriffs. 41 „ Hume's bift of G. B. II. 163. 
* Gilb. hiſt. of excheq. c. 4. 
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c. 23. which mentions © repreſentation to a be- 
nefice” as a means, whereby ſuch a freehold as 
entitles to a vote may be acquired. But let us 
return from this digreſſion to our lay tenures. 


=O ESE appear from what has been premiſed 
to have been originally four. 


I. Tas tenure in CHIVALRY, or by KNIGHT- 


SERVICE, was evidently derived from that nor- 


thern ſyſtem of military policy, which ſpread it- 
ſelf over all the weſtern world at the diſſolution 
of the Roman empire, called the doctrine of 
fiefs or feuds. This was the higheſt and moſt 
bonourable tenure of all; but at the ſame time, 
by means of its feodal rigours, was exceedingly 
burtheniome to the ſubject : wherefore, about 


the middle of laſt century, having fallen into 


neglect during the civil wars, it was finally a- 
boliſhed by act of parliament at the reſtoration 
of king Charles the ſecond ; and all lands holden 
thereby were directed to be holden by the next 
Ipecics of tenure. Therefore 


2; Tur tenure in FREE AND COMMON So- 
CAGE (which was alſo in ſome degree of a feodal 
nature, but accompanied with greater immuni— 
ties than the former) is that whereby all free 
lands and tenements in the kingdom are at pre- 
ſent holden, except thole in frank, almoign, whereof 
we have juſt now ſpoken. Lands and tenements, 
holden by this tenure, may be aliened from one 
man to another, without the aid and aſſi ſtance 

. 1 1 
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of any third perſon, by feoffment with livery of 
ſeiſin, or other uſeful conveyances by deed : 
they cannot be ſued for or recovered in any court 
but the king's public courts of common law: 
they are not liable (when held in fee- ſimple) to 
any other forfeiture than only for treaſon and fe- 
lony : and their tenants or owners are the proper 
ſuitors to the county court, wherein the law 
has directed all elelrion by frecholders to be 


made. 


3. Tux tenure in PURE VILLENAGE was that 
wherein the antient nativi, or villeins by birth, 
originally held their ſcanty pittances of land, by 
the moſt baſe and ſordid ſervices, and abſolutely 
at the will of the lord; being neither permitted to 
hold them againſt the lord's inclination, nor to 
quir them without his permiſſion. A perſon, 
free by birth, might indeed take lands to hold 
by this tenure z and in ſuch caſe, he was alſo re- 
moveble at the will of the lord; but, on the 
other hand, might alſoquit and reno the te- 
nancy, whenever he himſelf thought proper. For 
he was bound to perform thoſe ſeryile duties only, 
as Bracton expreſſes it“ <yomine villenagii, et non 
nomine per ſonae; in reſpect of the tenure of 
his land, and not his own perſonal condition. 
But he informs us i, that « he that is tenant in 


h . 4. tr. 1. e. 38s F. 5. tum fluerit, nec ſcire debet ſere 
i Ille qui tenet in villenagio, quid debeat facere in craſtino, 
ive liber ſive ſeruus, faciet de et Jemper tenebitur ad incerta. 
villenagio quicquid ei pratcep- bia. 


villenage, 
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* villenage, whether he be freeman or bondman, 
& ſhall do for his villan-ſervice whatſoever is 
e commanded him, nor is intitled to know in 


the evening the task he muſt perform in the 


5 morning; but ſhall always be bound to an un- 
&« certain ſervice.” In the fame manner the Mir- 
roir alſo obſerves *, © if they hold lands of their 
«lords, it is to bi underſtood that they hold 
80 them- from day to day,at the will of the lords, 

c and not by any certain ſervices.” The ori- 
ginal of this tenure is variouſly aſſigned by dif- 
ferent writers. The moſt antient account we 
have of it is in the old dialogue de ſcaccariol, at- 
tributed to Gervaſe of Tilbury; and which Mr. 
Madox is of opinion ® was compoſed in the reign 

of king Henry the ſecond. We are there told, 
that this was the condition to which the natives 
of England were reduced, after their total con- 
queſt by the Normans. Others, with more rea- 
fon, have ſuppoſed that the ſtate of villenage is 
in ſome ſome degree a monument of Daniſh ty- 
ranny. But whatever their original might be, 
theſe pure villeins are now, by the aſſiſtance of 
cuſtom, and a ſeries of immemorial indulgence, 
arrived nearly to the ſame {tate in fat as the pri- 
viieged villeins of whom we ſhall next ſpeak ; 

though there is ſtill a great nominal an ion 
between them. F or they are now v ſprouted up 


Si tenent feſs le ſeignours, de fervices, e. 2, F. 28. 
ea entendre gue ils le tiennent II. 1. c. 10. b. 26. 
die jour en jour a la wolunt des m Pref. p. vi. 
ſeignours ; ne per nul cer tai ut 

8 into 
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into the uſual ſort of modern copyholders, Who 
{till hold at the nominal will of the lord, though 


regulated according to the cuſtom of the manor. 
«For copyholders, faith Firzherbert, a is but a 
« new-found term ; for of antient times they 
«© were called tenants in villenage, or by baſe 
« tenure.” Theſe, it is agreed on all hands, 


though they have now by cuſtom a ſure and in- 


defeaſible eſtate ſo long as they perform their 
ſervices, (which are pretty generally turned into 


pecuniary rents) have no right to any vote, as 


freeholders; whatever their intereſt may be, 
whether for life, in tail, or in fee- ſimple. Some 
modern ſtatutes have indeed by expreſs proviſi- 
ons permitted them to ſerve on juries, as /iberos 
legales homines; but this is a plain indication, 


that, till the legiſlature made them ſo in this in- 


ſtance, they were not to be ſo in any. 


4. TAE fourth and laſt tenure is that in PpRI“ͥ 
VILEGED VILLENAGE, or VILLAN-SOCAGE ; of 
which we are principally to enquire. And Brac- 
ton o gives this account of irs original: There 
: be : % were 


n Nat. Brew. 12. c. | ſervilia, ſed certa et nominata. 

o Fuerunt in conqueſtu liberi Qui quidem dicuntur glebae aſ- 
homines, qui libere tenuerunt te- criptitii, et nibilominus liberi, 
nementa ſua, ptr libera ſervitia licet faciant opera ſerwilia ; 
vel per liberas conſuetudines 3 et cum non faciunt ea ratione per- 
cum per potentiares eſſent ejecti, ſonarum ſed ratione tenemento- 
boſim odum rewverſi receperunt ea- rum, Et ideo affiſam nova 
dem tenementa ſua tenenda in difſeifinae non habebunt, quia te- 
wvillenagio ; fac iendo inde opera nementum eſi willenagium, quam- 


Vis 
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« were at the time of conqueſt certain free men, 
* who held their reſpective tenements freely, by 
& free ſervices or by free cuſtoms ; and, being 
© firſt ejected by the hand of power, they by 
“ terwards returned and took their own tenc- 
“% ments again, to be held in villenage; doing 
e therefore ſervices that were baſe and ſervile, 
% but certain and expreſſed by name. Theſe arc 

called aſcriptitious to the ſoil, and yet are free- 
% men, though they perform villan ſervices ; 
% {ſince they perform them not in reſpect of their 
& perſons, but in reſpect of their fenures. And 
& therefore they ſhall not have an aſſiſe of novel 
& ifeifin, becauſe their tenure is villenage, al- 
% though of the privileged kind; nor yet an 
& aſſiſe of mort d' anceſtor , but only the. little 

„ writ of right, according to the cuſtom of the 
“ manor, And they are therefore called aſcrip- 

c titious to the ſoil, becauſe they enjoy this pri- 
ce yilege, that they cannot be removed from the 
„land, ſo long as they can diſcharge their 
« bounden renders ; nor can they be compelled 
to hold ſuch their tenements unleſs they will.” 


vis privilegiatum 3 nec ai. privilegio, quod a gleba amoveri 

fam mortis anteceſſoris; ſed tan- non poterint, quamdiu ſolvere 

tum parvum breve de refto, poſſunt debitas penſiones; — nec 

ſecundum conſuetudinem mane- compelli poterint ad tale tene- 

ris, Et ideo dicuntur glebae mentum tenendum niſi volueriat. 
aſeriptitii, quia ſali gaudent I. I. c. 11. 5 
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called villan- ſocage; 
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And again v; “ There is alſo another kind of 
4e yillenage, ani is held under our lord the 


king from the conqueſt of England, and is 
and is indeed villenage, 
but however of a privileged kind. The te- 
nants therefore of our lord rhe king's demeſnes 
have this privilege, that they ought not to be 


ejected from their lands, ſo long as they will 
and can perform the requiſite ſervice ; and 


villeins of this kind are properly called aſcrip- 
titious to the ſoil. Yet they perform villan- 
ſervices, but ſuch as are fixed and determined. 
Nor can they be compelled againſt their wills 
to hold this kind of tenement, and therefore 
they are ſaid to be freemen. But they cannot 
give away their tenements, nor transfer them 
to others by way of gift, any more than pure 
villeins can; and therefore, when a transfer 
is neceſſary to be made, they reſtore them to 


I eee eee e 


lenagii, quod tenetur de domino 
rege @ congueſtu Angliae, quod 
dicitur focagium willanum ; et 
quod eſt villenagium, ſed tamen 
privilegiatum. Habent itague 
tenentes de dominicis domini regis 


tale privilegium, quod a gleba 
amoveri non debent, guamdiu 
velint et poſſint facere debitum 


fervitium 3 et huj uſmodi villani 


ſocmanni proprie dicuntur glebae 
Villana autem fa- 


aſcriptitii. 


H 


ciun: fervitia, ſed certa eb de- 
terminata. Nec compelli pote- 
runt contra voluntatem ſuam ad 
tenenda huj uſmodi tenementa, et 
ideo dicuntur liberi. Dare au- 
tem non poſſunt tenementa ſua, 


nec ex cauſa donationis ad alios 


tra niferre, nom magis quam vil- 
lani puri; et unde, fi transferri 
debeant, reſtituunt ea domino 
vel ballive, et ipſi ea tradunt 
4 r i 0. llenagium tenenda. J. 
4. Ir. I. c. 28. §. 5. 


« the 
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ce the lord or his bailiff, who deliver them over 
c to the others to be held in villenage“! “ 


TRE author of Fleta likewiſe, who wrote 
under Edward the firſt, gives much the ſame ac- 
count of them. © Theſe were formerly free 
« men and free holders ; ſome of whom, being 
c ejected from their tenements by more power- 
c ful hands, afterwards returned and re- took the 
« fame to be held in villenage. And, becauſe 
« ſuch renants are acknowleged for the king's 
« own husbandmen, they are therefore privi- 
© leged not to do ſuit at the county court, or 
the hundred-court, nor to be returned upon 
© any inqueſt, aſſiſe, or jury. Their tenements 

are the privileged villenage of the lord. And 
they are therefore called afcriptitious to the 

ce ſoil, becauſe they ought not to be removed 

8 from lands of this kind, ſo Top as they diſ- 
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q 7 Er rant eum liberi 3 amoveri non debent, guamdiu 
libere tenentes, quorum quidem, ſolverint debitas penſiones :. nec 
cum per potentiores a tenementis compelli poterunt ad bujaſmadj 
ſuis ejecti fuerant, eadem poſt- tenementa tenenda contra ſua; 

modum in willenagium tenenda woluntates, eo quod corpora ſunt 
reſumpſerunt. Et, quia hujuſ- libera. — Proviſum eſt etiam, 
modi tenentes cultores regis efſe guod hujuſmodi tenentes inter /t 
dignoſcuntur, proviſa fuit quies t antum unicum beneficium habe- 

ne ſectas faciant ad comitatum, ant recuperationis tenementorum, 
wel bundredum, vel ad aliquas per quoddam breve de refs clau- 
inguiſitiones, aſſiſas, vel jura- ſum balliva manerii dirigendum, 
tas — Horum tenementa ſunt vil. quod plenum rectum tenzat gue- 
lenagium domini privilegiatum. renti ſecundum con ſuetudinem 
Et ideo dicuntur glebae aſcrip- manerii. I. 1. c. 8. F. 2. 
tet ii, eo quot ab hij uſmmodi glebis | | 


charge 


r 
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« charge their bounden renders: nor can they 
« he compelled to hold theſe tenements againſt 
c their wills, becauſe their bodies are free. It 
« js alſo provided, that tenants of this ſort ſhall 


« have among themſelves one only method of 


recovering their tenements at law, by a cer- 
c. tain writ of right cloſe to be directed to the 


c bailiff of the manor, that he do complete right 
& to the complainant according to the cuſtom 


Hof the manor.” 


To theſe we may ſubjoin the authority of 


Britton, who was cotemporary with the author 


laſt cited, and wrote by the command and in the 


name of king Edward the firſtr. 


And ſome 


« there are, who are free of blood, and hold 
“lands of us in villenage, and are ee our 
« ſokemen; and theſe are privileged in this 
“ manner, that no man ought to ouſt them from 


r Et aſcun gents faunt, que 
Saunt fraunks de ſaunk, et te- 


nent terre de nos en villeinage; 


et ſont proprement nos ſokemans ; 
et ceux ſount privileges en tele 
maner, que nul ne les doit ouſter 
de tielx tenements, taunt come ils 
fount les ſervices que a lourtene- 


ments appendent ; ne nul ne poit 


lour ferwices acreſtre nechaunge, 


a flire auters ſervices ou plus, 
_ autrement que ils ne ſoloient. Et 
pur ceo que tielx ſokemans ſount 


1 


“ ſuch their tenements, fo long as they perform 
the ſervices which to their tenements are ap- 


nos gaynours de nos terres, ue 


volons mye que tele gents ſoient 
ſomouns de nule part travailler 
en jures ne enqueſtes, for ſque en 
maners a queux ils oppent. Et 
pur ceo que nous voloms que ils” 
eyent tele quiete, eſt ordine le 
brefe de droit clos pledable par 
baillyfe del maner ( de tort fait 
a Þ un fokeman par Þ autre) 
que il teigne les pleintyfs a droit, 
ſolonc les uſages del maner, par 
ſimples enqueſtes. c. 66. p. 165. 


2 pendant; 
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pendant; nor can any man encreaſe or change 
cc their ſervices, ſo that they ſhould do any more 
cc or other ſervices than as they have been ac- 
c cuſtomed. And becauſe that ſuch ſokemen 
ce are the rillers of our lands, we will that they 
« be not ſummoned in any wife to paſs upon ju- 
« ries or inqueſts, except in the manors to which 
c they belong. And becauſe that we will that 
_ they enjoy ſuch privilege, there is ordained 
« the writ of right cloſe pleadable before the 
e bailiff of the manor (for wrong done to one 
« ſokeman by another) that he do the plaintiff 
right, according to the cuſtom of the manor, 
= by a ſimple inqueſt.” : 


'Tx1s is farther confirmed and illuſtrated by 
the deſcription of a ſokman given us by the com- 
piler of the old Natura Brevium*; which ſeems 

to have been cotemporary with the ſtatute we 
are now explimng, being written about the 
reign of king Henry the ſixth. Note, that 
« a ſokman is properly one who is a freeman, 


« and holdeth of the Ving; or other lord of an- 


Bo Nota + Ghote proprement. 


eſt tiel qui eſt frank, et tient de 
roy, ou d autre ſcignour d aun- 
cien demeſne, terres ou tene- 
menteg in villenage; ef eft pri- 
eilece in ceſt moner, que nul luy 
doyt ouſere hors de ces terres ne 
trnementes, tangue come il put 
faire les ſerau es queux a ces 
ferresSet enero nter e 


Ne aſcun port ſes Jerwiews ac- 
creſer, ne conſtreigner a faire 
pluſours ſervicez, que faire ne 
doit, — Et nul ſokman poet em- 
pleder outer ſobman de terres ut 


Ads tenementet deinv auncien de- 


meſne pen autere brief que ceſi 
brief dr droit los. = Tit. brief 
de redo clauſo- 


e tzent 


on Sor r 1801 


ce tient demeſne, lands or tenements in villen- 
« age; and he is privileged in this manner, that 
© no one ought to ouſt him from his lands or 
«© tenements, ſo long as he can do the ſervices 
“ which appertain to thoſe lands and tenements. 
« And no one can increaſe his ſervices, or make 
c him perform more ſervices than he ought to 


% do. And no ſokman can implead: agother 
< 


Wn -.-o% 


6 


„ demeſne by any other Writ than this writ of 
C 


right cloſe,” 


. 


By conſidering the ſeveral properties of te- 
nants 1n villan-ſocage, as they may be gathered 
from theſe ancient authors, we ſhall find fo ſtrik- 
ing a reſemblance, that we may cafily be con- 
vinced they ſtill ſubſiſt in that ſpecies of tenants, 
which are the ſubject of our preſent enquiry: : 
and this in much the ſame ſtate as formerly ; ; ſave 
only that their villan ſervices are turned into mo- 
ney-rents, as well as thoſe of pure villeins. For 
we muſt not (with ſome) degrade theſe tenants 

into the rank of puri villaui, or common co- 
pyholders, by ſuppoſing the words ** at the 
„will of the lord” to have been omitted in 
their copies by fraud or accident; neither muſt 
we (with others) raiſe them into 188 degree of 
liberi ſocmanni, or common frecholders, by for- 


getting all their badges of villenage. 


Hz:; m 


ſokman of lands or tenements within ancient 
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1. THE firſt point of reſemblance between 
the two ſpecies of tenants is this; that moſt of 
the manors in which they were antiently, or are 
now to be found, are manors of antient demeſne ; 
and thoſe few which are found in other manors, 
may be fairly ſuppoſed to have had their original 
in imitation of theſe, by convention or compact 
vith the lord. Antient demeſne, antiquum Domini- 
cum regis, conſiſts of thoſe manors, which (though 
now perhaps granted out to private ſubjects) 
were actually in the hands of the crown in the 
reign of Edward the confeſſor, and at the acceſ- 
ſion of William the conqueror; and ſo appear 
to have been by the great ſurvey in the exche- 
quer called Domeſday book. In theſe manors, 
according to the old authors above cited, 
were to be found all the four ſpecies of tenants 
we have mentioned: for, beſides their own pe- 
culiar ſpecies, © ſunt feoda militaria, et liberi te- 
* nentes, et puri nativi, ſicut alibi in regno*.” And 
for the preyention of the encroachments of the 
pure villeins, who ſeem to have aſpired to the 
ſtare of villan-ſocmen, endeavouring by exempli- 
fications of Domeſday book to enfranchiſe their 
bodies and change the condition of their tenures, 
was the ſtatute of 1 Ric. II. c. 6. enacted. But 
| though 1 theſe manors had the other ſpecies of te- 
nants in common with the reſt of the kingdom, 
yet this mixed kind of tenants, or villan- ſocmen, 
were almoſt peculiar to themſelves; as ſtill is 


t Fitz; n. 7 14, 16. 5 0 Flet. J. 1. c. 8. | 
| | „ 1e 
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the caſe with regard to our copyhold tenants, 


who hold not at the will of the lord: for theſe 


are chiefly to be met with in manors of antient 


demeſne, or elſe in manors that bear a near re- 
lation to the crown, being parcel of the duchy 
of Cornwall , or the old principality of Wales x. 


2. THE are not members of the county- 
court; i. e. not ſuitors, or ameſnable to the 
ſame. © Non ſectas faciunt ad comitatum, ſays 
the author of Fletay, ſpeaking of villan- ſocmen; 
and the ſame is generally true of the tenants which 


are nowgþefore us. 


3. Bor of them have the ſame indelible cha- 
rafter of incapacity to aliene by feoffment, leaſe 
and releaſe, or other uſual conveyances by deed, 
and the ſame neceſſity of ſurrendering them for 
that purpoſe in court, to the lord or his ſteward. 
Thus ſo much is implied in the words © dare“ 
and © cauſa donationis transferre- for the antient 
writers of the law, ſays lord Coke *, called a 
feoffment donatio; and he adds, that the verb go 
or dedi is the apteſt word of feoffment. Let us 
then obſerve theſe emphatical words of Bracton, 
above cited: “ dare autum non poſſunt tenementa, 
« nec cauſa donationis ad alios transferre, non magis 
| © quam villani puri; et unde ſi transferri debeant, 
* reſtituunt ea domino vel batlivo, et ipſi tradunt aliis 


w Gries; 432. 5 Co. Lit. 9. 
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in villenagium tenenda.” Which in our modern 
law- -phraſe would run thus. They cannot 
<« convey their lands by feoffment, any more 
«© than common copyholders can; but muſt ſur- 
_ © render them to the lord or his 8 who 
& give ſeiſin thereof to the ceſtuy que uſe, to be 
cc holden by copy of court roll.“ 


4. NEITHER of theſe tenants could or can 
ſue or be ſued for their lands, by the uſual real 
actions of aſſiſe, writ of entry, &c, in the king's 
courts of common law. Afiſam non babebunt,” 
ſays Bracton *. And therefore no fine San be "6 


vied, and no common recovery ſuffered in the 


king's courts, of lands holden by theſe tenures. 
For thoſe well-known fictions of law are ground- 
ed, the one upon the ſuppoſed commencement, 
he other upon the ſuppoſed determination, 
of a ſuit or real action at law. But the only 
method of recovering theſe tenements is by a 

peculiar method of proceſs, called a writ of right 
cloſe. © Unicum habent beneficium recuperationis per 
« quoddam breve de refto clauſum,” ſays the author 
of Fleta © ; with whom Bracton agrees, as well 
in the i above cited, as alſo (among others) 
in the following 4 : © I the demeſnes of our 
«& lord the king, that is, in privileged villenages, 


cc neither the aſſiſe of novel diſſeiſin, nor the aſſiſe 


„ aſſiſa mortis anteceſſoris, nec a- 
2 1.8.5.2 | liud breve, niſi tantum parvum 


In dominicis domini regis, breve de recto ſecundum conſu- 
ſe. in willenagiis privilegiatis, etudinem maneriorum, currit. 


nec aſſiſa novae diſſeyſi inae, nec . 4: i e. 9. 
« of 


on COP YHOLD ERS. 10 
c of mort d anceſtor, nor any other writ can run, 
« except the little writ of right cloſe according 
to the cuſtom of the manor.” And again © : 
« In the king's demeſnes there doth not lie an 
« afhſe of mort d' anceſtor, nor of novel diffetfin, 
* becauſe there is no frechold but only privi- 
* leged villenage ; nor doth even the great writ 
Hof right: becauſe in lieu of all there is had 
* the little writ according to the cuſtom of the 
* manor.” And in this point alſo Britton, and 
the reſt of the antient authorities before cited, 
concur. 


5. LasTLy, as the villan- ſocman was diſtin- 
guiſhed from the pure villein, in that he could 
not be removed from his eſtate at the will of the 
lord; “ a gleba amoveri non debet, quamdiu velit 


« ef peſſit facere debitum ſervitium ; ſo, ſince this 


will of the lord is by cuſtom become merely no- 
minal, the ſame nominal diſtinction is kept up 
between the common copyholders and this pri- 
vileged ſort ; the words © at the will of the 
« lord” being ſtill preſerved in the copies of the 
former, and totally omitted in thoſe of the lat- 


ter; which omiſſion is indeed almoſt the only 


difference now remaining betwixt them; com- 
mon copyholders having arrived (by a ſeries of 


© Nec in dominicis domini re- nec etiam breve de recto mag- 
' gis jacet afſiſa mortis anteceſſo- num: quia loco omnium accipi- 
ris, nec novae diſſeyinae, quia tur parvum breve ſecundum con- 
ibi non eſt liberum tenementum ſuetudinem manerii. I. 4. ir. 3» 
fed willenagium privilegiatum 3 c. 13. vo 3. 
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encroachment on their lords) at nearly the ſame 
eſtate of enfranchiſement, which the privileged 
copyholders alone enjoyed by the antient law. 


FaRTHER to confirm what has been ſaid, 


lord Coke f (giving an account of theſe tenures, 
which he calls copyholds of frank tenure) ob- 


ſerves that they © are moſt uſual in antient de- 


© meſne : though ſometimes out of antient de- 
* meine we mcet with the like ſort of copy- 
© holds; as in Northamptonſhire there are te- 


© nants which hold by copy of court roll, and 


© have no other evidence, and yet hold not at 
< the will of the lord.” And ſo Mr. Kitchen? 
ſays, I have ſeen in the county of Northamp- 
© ron copyholders of frank tenure, out of an- 
<« tient demeſne; and they have uſed a writ of 
ee right cloſe, and have no other evidence but 
© by copies, according to the cuſtom of the ma- 
& nor; but their copies are not at the will of 
„ the lord.” And again b, “ in ſurrenders of 
lands in antient demeſne of frank tenure, it is 
* not uſed to ſay, to hold at the will of the lord, 
<« in theſe copies; bur to hold according to the 
„ cuſtom of the manor, by the ſervices before 
due; and it is not ſaid there, at the will of 
« the lord.” To theſe may be added Mr. Weſt; 
who i firſt lays down the general definition of 
a copyholder ; © he which is admitted tenant of 


Q 


# Copyholder. F. 32. demeſne. 
s Of courts tit. copyhold. _ 1 Symboleography. $. 603. 
> tit. court of antient | 


be 7 
Cc x 


fi 
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cc any lands or tenements within a manor, that 
« time out of memory of man have been demiſ- 
able and demiſed to ſuch as will take the ſame 
« in fee, feetail, for life, years, or at will, ac- 
« cording to che cuſtom of the ſaid manor, by 
« copy of court roll of the ſame manor. And 
« therefore they be called tenants by copy of 
« court roll, becauſe they have no other writ- 
« ings or evidence concerning ſuch their lands 


Lang 
«a 


« and tenements, but only the copies of the rolls 


| © of the courts of the manors, within which 
« they lie.” And then “ he diſtinguiſhes the 
preſent ſpecies of copyholds from others, thus : 
« In ſome manors, the tenants have the lands 


granted unto them and their heirs, in fee, fee- 


„tail, or for life, or years, according to the 
« cuſtom of the manor ; and not at the will of 
the lord according to the cuſtom : in which 


« caſe the rolls and copies ought to be made ac- 
« cordingly.“ All which proves, that the omiſ- 
ſion of theſe words in its original was neither 


fraudulent nor accidental, bur is a badge well 
known to the law, as a kind of family-diſtinc- 
tion between ſuch copyholds as are deſcended 
from pure, and ſuch as are from privileged, vil- 
lenage. | 


Tae whole that has been here advanced may 
be exemplified by a copy of court roll, to be 
found in the old Chartuary, or collection of an- 


* F. 605. 


tient 


3 A 2 — n 
a nl —_—— bs 1 . — — — 8 
8 n A A 0 = 2 7 2 by \ = 
n 7 N * . n OE = 1 
K+, * & — x oy N 


Lhe FL 


TY 
: £ RI SL, 
* 2 * 8 Cons it 5 * 
n . e e 8 4 2 =_ 
1 


— 
en. 


+ 
a 
7 
> 
12 
* 5 
* 
7 » 2 
4 . 
15.99 
oF 
* 
* 
f 


108 


CoNnsIDERATIONS 


tient deeds and forms in conveyancing !, which 
is called copia curie ſecundum conſuetudinem manerii, 
and follows in theſe words:“ At the court there 
c holden the fifth day of April in the eleventh 


Le 
cc 
cc 
cc 
Lo 

5 


cc 


cc 
ce 
'©c 
cc 


cc 


cc 

cc 
ce 
cc 


year of the reign of king Edward the fourth, 
M. B. of C. and A. his wife, being here in 


full court examined, ſurrendered into the hands 
of the lord one meſſuage and half a yard land 


with their appurtenances in N. aforeſaid, (cal- 


led P.) to the uſe of W. C. of Oxford. Where. 
upon there fall to the lord for an heriot two 


ſhillings. And hereupon came the ſaid W. 


and took of the lord the ſaid meſſuage and half 
yard land with their appurtenances, to have 
and to hold to him and A. his wife, and the 
heirs and aſſigns of the ſaid W. for ever, ac- 
cording to the cuſtom of the manor, by the 
rents, cuſtoms, and ſervices thereof hereto- 
fore due and accuſtomed. And they give to 
the lord for a fine, for their entry into the 


i Ad curiam tentam ibidem 
quinto die aprilis anno regni re- 


gi, Edvardi quarti undecimo, 


M. B. de C. et A, uxor ejus, hic 


in plena curia examinati, ſur- 
ſum redaiderunt in manus do- 
mini unum meſſuagium et dimi- 
diam virgatam terre cum ſuis 
pertinentiis in N. predicto voca- 
tam P. ad opus W. C. de Oxon. 
nde accidunt domino de harieto, 
ij. s. Et ſuper hoc venit predic- 
4 M. et cepit de domino dictum 


meſſuagium et dimi diam virga- 


tam terre cum ſuis pertinentiis 


habendum et tenendum fibi, t 


A. uxori ſue, heredibus et aſſig- 
natis ipſius W. in perpetuum, ſe- 


cundum conſuetudines et ſerwi- 
tia inde prius debita et conſueta. 


Et dant domino de fine, pro in- 


gre/ſu ſus habends in dicto meſ- 


ſuag io et dimidia virgata terre 


cum pertinentiis, xs; et feceruni 
domino fidelitatem, et data eff eis 
ende ſeiſina. fol. 368. edit. 1534. 


ſaid 
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« ſaid meſſuage and half yard land with the ap- 

e purtenances ten ſhillings, and did their fealty 
&.to the lord, and ſeiſin is given them thereof.“ 


Tu rs ſeems to be convincing evidence, that 
theſe tenures are of the ſame nature with Brac- 
| ton's villan-ſocage ; being chiefly found in an- 
tient demeſne; the tenants not ameſnable to the 
county- court; the lands not transferrable but 
only by ſurrender z not capable of a recovery at 


common law, but only by writ of right cloſe ac- 


cording to the cuſtom of the manor; and though 
held by copy of court roll, yet not at the will 
of the lord. Thoſe who imagine them to be of 
any other ſpecies of tenure, would do well to 
inform us what that tenure is, and to ſupport 
their opinion with authorities equally cogent. 


TAKING this then for proved, that the te- 
nants in queſtion are of the nature of villan ſoc- 
men; it will next be « our buſineſs to ſhew, 


II. Thar theſe eſtates in villan-ſocage are 
not comprized under the denomination of FREE 
LANDS and TENEMENTS, or FREEHOLD, Within 
the meaning of the ſtatutes of Henry the ſixth. 


Axp here it will be neceſſary to diſtinguiſh 
two ſenſes of the word franktenement or freehold ; 
the ambiguity of which expreſſion hath occa- 
ſioned the N embaraſſment to ſuch as have 
already conſidered this queſtion. By the word 
frechold then is ſometimes meant the intereſt 


or 


j 
j 
5 
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or eſtate itſelf which the tenant holds in the 


land, ſometimes the tenure by which that eſtate 
is boldent, Thus Bracton -: © A freehold is 
c that which a man holds to him and his heirs, 
or for life only, or in the ſame manner for any 


&« indeterminate time. — Alſo it is ſometimes 
ce called a freehold, to diſtinguiſh it from that 


< which is villenage.” Therefore a tenant in 
fleeſimple, feetail, or for life, is ſaid to have a 


freehold intereſt, whatever his tenure may be: but 
none except he who holds, or did hold, by knight' 


ſervice, in free ſocage, or in frank almoign, can 


be ſaid to have a freehold tenure. In like manner 
lord Coke® ; (though perhaps, to make com- 
plete ſenſe of this paſſage, we mult tranſpoſe the 
words land and law, which ſeem to have been 


miſplaced by his printer) © a freehold is taken 
e in a double ſenſe : either 'tis named a freehold 


ce in reſpect of the ſtate of the land, and ſo co- 
£6 pyholders may be frecholders; for any that 
© hath an eſtate for his life, or any greater e 


<« tate, in any land whatſoever, may in this ſen: i 
e be termed a freeholder : or in reſpect of the 
e ſtate of the lau; and ſo it is oppoſed to co- 
« pyholders, chat what land ſoever is not copy- 


<« hold is frechold.” Now it ſeems neceſſary 
that, in order to make a complete freeholder, to 


n Liberum tenementum eſt id rum tenementum, ad difſcrenti 


quod quis tenet fibi et heredibus am ejus quod eſt villenugium 


ſuis ; item ad vilam tantum; |, 4 e. 1. c. 28. Ff. 1 


vel eodem modo ad tempus inde- n Copyholder. $. x5. 16, 17: 


terminatum, Item dicitur libe- 


vote 
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vote at elections, both theſe ingredients muſt 
concur : he mult be a freeholder, both in point 
of intereſt, and in point of tenure : he muſt have 
at leaſt an eſtate for life, and that eſtate muſt be 
in free land, or land holden by free ſervices. Bur 
theſe villan-ſocmen, though they may have a free- 
hold intereſt, and therefore (it muſt be allowed) 
are ſometimes denominated freeholders in our 


books; yet their land is not free bur villan land, 
and therefore they are in no inſtance denomi- 


nated abſolutely freeholders, but with a qualifi- 


cation ſuperadded, viz. cuſtomary freeholders ; 


and, in this caſe as in all others, additio probat 
minoritatem. | 


Trar ſuch as have a freehold intereſt only 


in lands, and not a freehold tenure, are incapa- 
ble of voting at elections, will appear by con- 
ſidering the conſequences of the oppoſite doc- 
trine; which would be the allowance of all co- 


pyholders, of the baſeſt kind, to have equally 


votes. For they may likewiſe have a freehold 


intereſt, as lord Coke has before obſerved; be- 
ing generally either tenants for life, or in fee; 
in which caſes it is held that they have fee and 
freehold by cuſtom ® 3, or in other words, that the 
latter, viz. the copyholder in fee, hath a cuſto- 
mary eſtate of inheritance? - terms, that in their 


import are at leaſt equivalent to the cuſtomary free- 


hold, which our courts of law have ſomerimes 
applied to the eſtate of villan- ſocmen. 


* Kitch, tit, copyhold. 
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Lr it farther be conſidered, that akbourh 
at the making of theſe ſtatutes of king Henry 


the ſixth, and long before, a great part of the 
common copyholds of the kingdom were in the 


hands of freemen, and have been ſo entirely for 
about two centuries paſt, excluſive of villeins or 


bondmen a; yet there is not a fingle inſtance in 
all this has period of time, wherein a mere co- 


pyholder at will has been allowed or has ever at- 


tempted, upon that footing, to give a vote for 
knights of the ſhire: which proves, that it is 
not freedom of perſon, nor yet a freehold intereſt, 
that will conſtitute a legal elector; unleſs it be 
alſo joined with that other conſtituent quality, 
the freedom of lands, which is indiſpenſably re- 


quiſite to form the complete tr ank tenement of the 
voter for knights of the ſhire. 


Fon it is worthy obſervation, that the ſtatute 


of 8 Hen. VI. is the principal ſtatute that re- 


quires the landed qualification; the explanatory 
act of 10 Hen. VI. only requiring, that the free- 
hold eſtate ſhall be within the ſame county for 


which the election is had. And the words of 


this ſtatute of 8 Hen. V1. are that the voter 
& ſhall have free land or renement.” Which 
mode of expreſſion Pagans y thews, that 1t was not 


merely a frechold hi, or life eftate, that was 
required in the electors; but that the land itſelf, 
and of couric the tenements incorporeal thereous 


* Smith's commonw. b. 3. c. 19. 


Hung, 
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iſſuing, (as rents, &c.) ſhould be free in point 
of tenure. A freehold intereſt was indeed re- 
quired, as well as a freehold tenure; for ſo much 
is implied in the word © have ;” ſince no one 
at common law was ſaid to have or to be in poſ- 
ſeſſion of land, unleſs it were conveyed to him 
by the livery of ſeiſin, which gave him the cor- 
poral inveſtiture and bodily occupation thereof 
and this ceremony of delivering ſeiſin could not 
convey a leſs intereſt than for term of life. He 
therefore that enjoys an eſtate for years is not 
ſaid to be poſſeſſed of the land, but only of his 
term of years. For as it is obſerved by St. Ger- 


main -, © the poſſeſſion of the land is, after the 


« law of England, called the franktenement or 
« freehold ;** and Britton alſo s defines frank- 
' tenement in this ſenſe to be © a poſſeſſion of the 
“land, or of ſervices iſſuing out of land, which 
& a freeman holdeth ir. fee, to him and his heirs, 
{© or at leaſt for term of life.“ 


SEEING then a freehold in point of tenure, 
2s well as in point of intereſt, is required by the 
ſtatute of Henry the ſixth, it remains only to be 
ſhewn, that this tenure in villan- ſocage is not a 
freehold tenure; or that lands and tenements ſo 
| holden are not free lands and tenements WHO 
the n of that ſtature. 


q "I and Stud. d. 2. c. 22. frauni homme tient en fee, a lui, 
Une poſſeſſion de ſoil, ou de et a ſes heires, ou au meyns a _ 


ferrvices i/ſſjuants de (oil, que terme de vie. c. 32. 
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Ap here it might be fully ſufficient to re- 
cur to Bracton's diviſion of tenements above 
cited, into tenementa libera et villenagia, and to ob- 
ſerve that this is ranked among the villenagia, 
though it be villenagium privilegiatum. It might 
be ſufficient to recollect, from him and the au- 
thor of Fleta, that though the tenants themſelves 
& dicuntur liberi, eo quod corpora ſua ſunt libera,” 
yet their tenements are held © in villenagio, faci- 
e endo inde opera ſervilia, ratione tenementorum licet 
„ non ratione perſonarum; or, as Britton has ex- 
preſſed it,“ ſount fraunks de ſaunk, et tenent term 
in villeinage.” At the ſame time recolleCting 
allo that rule of Bractont, © that a freeman con- 
0 cofranchiltment on his villan-tene- 
ments, in reſpect of the freedom of his perſon.” 
It might be ſufficient to remark that theſe are in- 
diſputably tenants by copy of court-roll, and 
therefore copyholders; and that lord Coke has 
juſt now told us, that © in one reſpect freeholdes 
are oppoſed to copyholders z ſo that whatſoever 
is not cogyhold is freehold.” And we might fairly 
_ conclude with obſerving, that three hundred 
years ago, when this ſtature was made, the vil 


lan ſervices ſuing out of theſe lands were not. 


univerſally commuted for money, as at preſent, 
bur were frequently performed in ſpecie; which 
Was ſo notorious a badge of ſervile tenure, that 
no ſheriff could then have entertained a doubt, 


t Oxod liber home nibil li- liberam, confert villenagio. 
kertalis, propter perſonam ſuam 4. tr. 1, c. 9. 


0 «as. 


whethe! 
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whether lands and tenements holden by ſuch 
villan ſervices, were free lands and tenements; 


and whether their owners ſhould be ranked a- 
mong „ the people of ſmal ſubſtaunce and of 


„ no valour”, or ſhould be eſteemed “ equiva- 
« lent to whe moſte worthye knyghtes and eſ- 
4 quyars.” 


Bur to put the matter ſtill farther (if poſſible) 


out of doubt, it may be worth while to deſcend 
to particulars, and to ſnew from the ſeveral pe- 
culiar properties of their tenure, which we have 
before noted, that it is impoſſible that lands 
holden in villan- ſocage ſhould be regarded as 
free lands and tenements even at this day, much 
leſs at the making of this ſtatute. 


Bxca use the ai of them are found 
ci ſuch manors as were antient demeſne; 
and where they are not ſo, ſince they reſemble 
thoſe of the anticnt demeſne in all other points, 
they muſt be liable to the ſame conſtruction; 
there being no reaſon why the villan-ſocmen of 
private lords ſhould be higher eſteemed than 
thoſe of the king himſelf. Now here it will be 


proper to remember an obſeryation of chief juſ- 


tice Holt", © that tenants in antient demeſne 
are free as to their perſons, not as to their % 
tales; for if antient demeſne be to be tried, 
the iſſue is, whether antient demeſne, or frank 


i u Salk. 57. 
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c free“ This will be more fully infiſted on 
bereafter. In the mean time we may obſerve, 
that the ſtatute of 4 and 5 Will. and Mar. c. 24. 


jurors are directed to have © ten pounds by the 


« year —of freehold, — or copyhold, — or anti- 
<« ent demeſne.““ Which ſhews, that though 
they were not eſteemed by the legiſlature (nei- 
ther is it contended they are) upon a level with 
common copyholds, yet they were ſuppoſed to 

be in a middle, or third eſtate, and by 1 no means 
equivalent to freeholds. 


Ir hath beak before hind, and mult not be 
diſſembled, that our law books and courts of law 
have frequently (eſpecially of late years) diſtin- 
guiſhed theſe eſtates, in antient demeſne and elſe- 
where, by the name of cusroMA AY FREEHOLDS; 
and have laid it down that they cannot be copy- 
holds, unleſs held at the will of the lord* : and 
alſo that a freehold may be ſurrendered by cuſ- 
tom in court, without the will of the lord; and 
that the alienee ſhall not be tenant at will, but 
ſhall have the inheritancey. Bur in all theſe caſes 
the terms © freehold and freeholder” are put in 
oppoſition to common copyhold and copyhold- 
er,“ to un mere copyholder, as Brook expreſſes 
it:, or ſuch as are ſprung from the pure villen- 
age of our antient tenures. For it would be ab- 


* Cro. Car. 229. 2 Ventr. tom. 2. 17. tenant per copie. 22. 


143. Carthew. 432. Lord Raym. 9 Rep. 76. Co. Litt. 59 5. 


1225. 1 Rall. Abr. 562. 
V Fitzh. Abr. tit. corone. 310. Ten. per copie. 22. 
tom. 12. Bro. Abr. tit. cue 5 


ſurd 
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ſurd to ſay that lands, holden by copy, are not 
copyholds in any ſenſe. The truth is, that theſe 
lands are of ſuch an amphibious nature, that, 
when compared with mere copyholds, they may 
with ſufficient propriety be called frecholds; 
and, when compared with abſolute freeholds, 
they may with equal, or greater propriety, be 
denominated copyholds. We do not contend 
that they are copyholds of baſe tenure, ſubject 
to all the ſervile badges of pure villenage; but 
copyholds of a privileged tenure, retaining 
ſome badges of ſervility and not others; or ra- 
ther, (negatively) that they are not, purely and 
abſolutely, freeholds. Whereas the queſtion in 
all the adjudged cafes above- cited has been, 
whether common copyhold or not; and it has been 
very juſtly determined that this ſpecies of lands 
is not common copyhold : bur it does not there- 
fore follow that it is purely and fimply freehold 
being on the contrary uſually diſtinguiſhed into 
a third intermediate ſtate, under the mixed and 
complicated denominations of cuſtomary free» 


0 free copyhold, or as lord Coke expreſſes 


„ copyhold of franktenure, 


Tr perhaps may be alſo objected, hit had 
Coke (in the paſſage juſt cited) declares that 
in theſe copyholds of franktenure, the reebold 
reſteth in the tenant and not in the lord. Bur 


this word © frechold”” muſt there be underſtood | 


to denote the intereſt, and not the fenure of the 


2 Copyh. $. 32» 
1 land. 
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land. And this depends upon a nicety in the mo- 
dern law, derived from a very ſubſtantial and 
ſolid reaſon in the old law. When lands were in 
fact held in pure villenage, the tenant was really 
tenant at the lord's will, and therefore the law 
did not allow him to have the freehold of the 
land, but declared it to remain in the lord; for 


' tenant at will hath hardly any intereſt at all, 


much leſs a freehold intereſt. Afterwards, when 
theſe villeins became modern copyholders, and 
had acquired by cuſtom a ſure and indefeaſible 
eſtate for life or in fee, but yet continued to be 
Filed in their copies tenants at the will of the 
lord; (the omiſſion of which, in their ſtate of 
villenage, would have been a manumiſſion of 
their perſons?) the law ſtill ſuppoſed it an ab- 
ſurdity to allow, that ſuch as were thus nominal. 

ly tenants at will could have any freehold inter- 
eſt; and therefore continued, and ſtill continues, 
to determine, that the frechokd of lands ſo hol- 

den abides in the lord of the manor; and not in 
the tenant, though he zeally holds to him and his 
heirs for ever, ſince he is alſo /aid to hold at ano- 
ther's will. Bur as to theſe copyholders of frec 
or privileged tenure, the caſe is otherwiſe. They 
do not, nor ever did, hold at the lord's will 
either in fact, or nominally. There is thereforc 
no abſurdity in allowing them capable of enjoy- 
ing a frechold intereſt; and on that account the 
law doth not ſuppoſe the frechold of theſe lands 
ro reſt in the lord of whom they are holden, but 


_»dMirr, c. 2. F. 28. Litt. 5 204, 5, ©. 
peu I | n 
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in the tenants themſelves. Bracton indeed makes 
a diſtinctione between native villan-ſocmen, who 


are born within antient demeſne; and Rok as 


are adventitious, who hold by compact and con- 
vention with the lord; apprehending that, 
though the latter may have a freehold intereſt, 
the former cannot. Compact and the conſent 
« of the lord may make the latter's eſtate a free- 
« hold:” and again; © in the perſon of one it 
4 ſhall be freehold, in the per lon of the other 
« yillenage.” And yet, granting their intereſt to 
be freehold, it does not follow that their 7eaure 


is free; for their ſervices, though certain, were 
not free bur villan ſervices ; and therefore Brac- 


ton in the ſame ſection declares a, that © although 
« the ſervice be certain from a villan ſocage, yet 


% the tenant ſhall not therefore have a free- 


” hold. 25 


Aus teſtimony of Mr. Selden to the ſame 
purpole 1s too deciſive to be here omitted; who 


tells use that this matter received a Clos judi- 


14 85 cial 


Conventio et conſenſus domi- Ut ſemel de libero homine 
. norum faciet ei liberum tenemen- quid non abs re adferam. Eos 
tum: and again; in perſona duntaxat priſcum Angliae jus 
unius erit liberum tenementum, iflo dignatum eft nomine, quot- 
et in perſona alterius wille- quot (five avorum imaginibus 


nagium. I. 2. c. 8. F. 2 clari, ſive e plebe ingenut ) feu- 


4 Duameis de villano ſocagio dum illud ruſticum non poſſide- 

fat certum ſervitium, propter bant, Stercutio dicatum; atque 
goc non habebit liberum tene- buri, plauſtro, trahea, quae 
mentum. 1bid. Auris agreſtibus arma, neceſſaris 

| nuff: 
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cial ms in the reign of king Edward 


the firſt; when the court, after repeated argu- 


ments, adjudged theſe tenants in antient demeſne 
to be by no means free tenants. & To add a 
“ word, for once, not foreign to the purpoſe, 
« concerning this appellation of freeman. The 
* old law of England honoured only thoſe with 


© that name, who ( whether of illuſtrious an- 


© ceſtry, or the beſt born among the people) 
<« were not tenants of thoſe ruſtic eſtates, ſacred 
< to Stercutius, and neceſſarily burthened with 
*© the plowrail, the wain, the dungcart, and o- 
© ther the rude implements of husbandry. To 
* make the matter evident; in an action that 
& was brought in the reign of Edward the firſt, 
& between John Levin plaintiff and the prior 


e of Bernwell defendant, (I took it from an 


c antient manuſcript, which is confirmed by 
&« our year books, and the regiſter ) after much 


c Jearned argument on both fides, it was finally 
£ held by the court, that the tenants in antient 


c demeſne were by no means comprehended 
& within the appellation of freemen.”? 


| nu Ut liquidius res ad- criptorum fyntagma) feudata- 
 feratur, conteflata ſub Edw. I. rios ab antiquo, quod aiunt, do- 


lite, inter Fohannem Levinum minico coronae liberorum Ho- 
afortm, et priorem Bernwell- minum voce, poſt reciprocatas et 

o : 3 . f 
enſem reum, ( vetufio e mſ. codice ſatis intenſas altercationes, mi- 


deprompſi, et concordes juris noſ- nime comprehenſos fori j udicio eſt 
tri annales, regiorumgue reſ- definitum. Jan. Ang. J. 2. §. 97. 


2. A SECOND 


A n 4% 
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2. A SECOND argument, to ſhew that theſe 


tenures in villan- ſocage are not free tenures, will 


ariſe from their method of transfer or alienation, 


which was before remarked; namely, by ſurren- 
der into the hands of the lord, and not by the 
uſual conveyances by deed ar the common law. 
Ot theſe feoffment with livery of ſeiſin is ſtill 
the principal, and was the only original convey- 
ance by which a frechold could paſs, till the 


ſtatute of uſes in the reign of Henry the eighth. 


Hence Littleton ſays f, that “ where a frechold 
* ſhall paſs it behoveth to have livery of ſeiſin.“ 
And the inability of theſe tenants ro convey by 


livery, but only by ſurrender into the hands of 
the lord. Bracton deduces from their want. of 


freehold, as well in the place before cited“, as 
alſo in the following th: © If any villan ſoeman 
* would convey his villan ſocage to another, he 


© muſt firſt ſurrender it to the lord, or his ſer- 


„ vant if the lord be not preſent; and from 
e their hands the transfer ſhall be made to the 
c other, to hold freely, or in ſocage, as the lord 
4 ſhall pleaſe: becauſe ſuch villan ſocman hath 


F. 59. 
Lee 
b Si autem villanus ſocman- 
nus villanum ſecagiun ad alium 
trantferre uoluerit, prius illud 
reſlituat domino, vel ſervienti 
fi dominus praeſens non fuerit 3 
et de manibus ipſorum fiat tran- 


atio ad alium, tenendum libere, 


wel in ſocagio, ſecundum quod 
domino fplacuerit : quia ille 
&illanus ſocmannus non habet 
poteflatem transferendi, cum li- 
berum tenementum non habeat, 


fed dominus. I. 2. c. 8. F. 3. 
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“not the power of alienation, ſince he hath not 
ein himſelf the freehold, * it reſts in the 
“e lord.“ 


3. AdorhER argument, to ſhew that tenants 


in villan-ſocage are not free tenants, may be 


drawn from. their inability to ſue or be ſued for 
their lands, or of courſe to levy a fine or ſuffer 
a recovery in the king's courts of common law, 
but only in the court baron of the lord, by the 
peculiar writ of right cloſe, © Non jacet aſſiſa, 
« He, quia ibi non eſt liberum tenementum ; ſed loco 
& ginium accipitur parvum breve, &ci.” This little 
writ of right cloſe may be found in the old regiſter 
of writs*; and it is worthy of obſervation, that 
the rule or rubric therein prefixed to this writ ex- 
preſſy declares that no freeman can have the uſe 
of it. It muſt be obſerved that the little writ 
* of right lieth in all caſes for ſokmen which 
are of the king's antient demeſne; for no ſok- 


man can impicad another ſokman of land or 


e tenement by any other writ than the little writ 
* of right which follows. And in this writ it 
„ ſhall not be ſaid, uod clamar tenere de te per li- 
% Perium fervitium 5 


. nen 8 abi ſupra, 4 4. er. terre, ne de tenement, per auter 
e 13. 9. f.  briefe que per petit briefe de 
k Fait 3 gue le petit droyt, quod ſequitur. Et en ceft 
briefe de droyt Ayſi toutdis pour briefe ne ſerra pas dit [quod cla- 


(as in writs of right patent 


6 fokmans gue font acl auncien e- 
mne ſus le roi; guar nul ſokman 


poet empleder auter ſotman de 


mat tenere de te per liberum ſer- 


witium| purcto que null franke 
home portera teft briefe. fol. 9. 


FLY 
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of free lands?) © becauſe that 20 freeman ſhall 


« bring this writ.” This freedom muſt be un- 
derſtood of the tenure of his land, for that is the 


only thing which the writ else to: being the 
remedy allotted to recover lands in villan- ſocage, 


as the ſeveral poſſeſſory actions, by writ of entry 
and aſſiſe, and in fine the great writ of right pa- 


tent, were ordained for the recovery of free 


lands or ſuch as were frank fee. For frank fee is 


defined in the old tenures m to be land pleadable 


at the common law; whereas it is ſaid of villan- 


ſocage, there called ®, and alſo in the old Na- 
tura Brevium®, ſocage of antient tenure, that no 


writ runs thereof © for/que le petit briefe de droit 
clas, que eſt appel ſecundum conſuetudinem manerit.” 
And hence it is that the old Natura Breyium ?, 
and Fitzherbert a lay it down, that “' a fine le- 
* vied or recovery had of lands in the Kkzng's 
* court proves them to be frank fee;“ as on the 
other hand, a recovery had of them in the lord's 
court proves them not to be frank fee. For by 
the ſtatutes of 15 Ric. II. c. 12. and 16 Ric. II. 


c. 2. it is enacted, © that none of the kynge's 
c 


[ * 


* conftrained to come, ne to apere before the 


& counſel] of any lorde or ladie, to anſwere for 
| © his freholde, ne for any thyng touchinge his 
« freholde, nor for any other thynge reall nor 


„ perſonal, that belongethe to the lawe of the 


1 Regiltr. Brey. 1. 0 tit, garde. 
n fit. tenir en frank fee. P tit. briefe de redo clauſe, ; 
lit. tenir en ſocage, Nat. Brew. 13. 


“e lande 


ſubjectes be compelled, neither by no way 


9 * 
8 * 
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<« lande in anye maner.” Which word counſell 
ſignifies in its legal ſenſe the court of thoſe lords 
or ladies; in like manner as in the ſtatute of 
praemunire in the ſame ſeſſion, 16 Ric. II. c. 

where the offenders are ordered to be brought 
e before the kynge and his counſell, by the 
king's counſell there is e derne his court 
of FE: 


AND as this peculiar method of recovery, by 

a writ of right cloſe in the lord's court, (which 

is mentioned by Mr. Kitchen, above cited *, as 

belonging to all this ſpecies of tenants, whether 
in or out of antient demeſne;) as this proceſs, I 
lay, proves the lands not to he frank fee or free 

lands; fo ir alſo diſtinguiſhes them from mere 


copyholds at the will of the lord; which are not 


. by this writ, but only by bill or 
plaint *. Which therefore ſhews this tenure to 
be of the amphibious nature we have before de- 
ſcribed; not a mere copyhold on the one hand, 
but by no means frank fee on the other. 


4. ArFovrrTH argument to prove that this 
tenure cannot be a free tenure, is this; that 


though the lands be not held at the will of the 


lord, and therefore the tenant cannot, nor ever 


could, be ouſted at the lord's pleaſure, as was 
_ formerly the cafe in common e z yet 


2M tit. copyhold. | Bro. Abr. eod. tit. 7. tit. aun- 
*Stath. Abr. tit. faux judg- cien demeſne. 45. Fitz, u. 6.12. 
ment. 5. Fitz. Abr. cod. tit. . 
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ſtill the lands are liable to forfeiture, and the te- 


nant may be ouſted by his own default, for the 


nonpayment and nonperformance of his rents and 
ſervices : which no free tenant, per liberum ſer- 


vitium, could be by the common law. For the 


writ of ceſſavit, (by which lands may now be 
recovered againſt a freeholder, for ſuch default 
for two years together) was firſt given by the 
{tatute of Gloceſter, 6 Ed. I; before which the 
lords had no remedy, but that of diſtreſs, for 
ſubtraction of freehold ſervices : and at preſent, 
this writ of ceſſavit may be defeated, even pend- 
ing the ſuit, by tender of amends to the lord. 


But it is the very condition of the tenure in queſ- 


tion, that the lands be holden only ſo long as 
the ſtipulared ſervice is performed; “ guamdiu 
« velint et poſſint facere debitum ſervitium, et ſolvere 


« Jebitas penſiones; as is the doctrine of Brac. 


ton, Britton, and the reſt, above cited. So too 
the lord may ſeize their ka for alienation con- 


frary to the cuſtom * and it is not improbable 


that he has likewiſe the power of ſeizing, if the 
heir comes not in to be admitted in court at the 
death of the anceſtor, and for other cauſes, ac- 
cording to the peculiar cuſtoms of each reſpec- 
tive manor. Now it is impoſſible that tenants 
thus dependant on their lords, who may by law 
take the advantage of ſudden forfeitures, and de- 
ſtroy their eſtates, can or ever could be ranked 
in the ſame claſs with abſolute freeholders, whoſe 


© Bro. Abr. 7. cuſtom. 17. 
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eſtates are not liable to be defeated upon any 
285 ſervile conditions. 


5. AFIFTH argument to ſhew that theſe te- 
nants are not freehold tenants, at leaſt with re- 
gard to elections of the knights of the ſhire, is 
not only that they are not members of the county 
court, where all elections by freeholders are di- 
rected to be made; © non ſectas faciunt ad comi- 
ec fatum u; bur alſo becauſe they did not con- 
tribute to the wages of the knights of the ſhire, 
which were formerly raiſed by their conſtituents 
to defray their expenſes in parliament ; and for 
levying of which there is a writ in the regiſter”, 
Now the tenants in antient demeſne (which com- 
poſe much the greateſt part of thoſe who hold 
by the tenure before us) were exempted from 

contributing to theſe expences =. This muſt 
not be carried ſo far as ſome have carried it, who 
inſiſt that all tenants by copy were exempted 
from this contribution; ſince it ſeems to have 
been raiſed upon all villeins, as well as freemen, 
except villeins of antient demenſe and ſuch as 
belonged to the lords of parliament. For the 
poſſeſſion and goods of the villein were looked 
upon as the poſſeſſion and goods of the lord; 

and if the lord did not go to parliament himſelf, 
it was reaſonable that his eſtate (by whomſoever 
held) ſhould bear a proportion of thoſe charges: 
5 but if he attended in it was then cqually 


n Fleta, a3 ſu 1 ” fol, 191. 
F. 2. * Fitz. u. 6. 228. c. 
| | reaſon 


Tr 
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reaſonable that his eſtate and tenants ſhould be 
excuſed. And therefore we have writs in the 
regiſter v, not only to exonerate tenants in an- 

tient demeſne, but alſo to exonerate the nativi or 


villeins of ſuch lords who perſonally attended 


the . parliament. — * Becauſe it is not agreeable 
« to law, that the villeins of the ſaid A, who 
was perſonally preſent at our parliament afore- 
„ ſaid by our command, ſhould contribute to 


* 


« the expences of the knights aforeſaid : eſpe- 


« cially as the goods of the ſaid villeins are the 
property of the ſaid A.” Bur thus much may 
be certainly ſhewn, and it is ſufficient for rhe 
preſent argument, that after the ſtatutes of Henry 
the ſixth, ſo long as the cuſtom continued of 
levying che knight's wages, no perſon who was 
not contributory to their wages, was admitted 
to vote for their election. Tenants in antient 
demeſne were therefore clearly excluded from 
voting; and, if they were excluded, it is not pro- 
bable that thoſe whoſe tenures were framed in 
imitation of theirs, ſhould be admitted to this 
privilege. However it is allowed, that this ar- 
gument, as far as it relates to the wages, does 
not ſo certainly conclude againſt other villan- 
ſocmen, as villan- ſocmen in antient demeſne; 
| though the not being ameſnable to the county 


AQuia non eft juri conſonum, contribuant militum praedicko- 
quod nativi praedicti epiſcopi, rum praeſertim cum bena ip- 
Ceſtrenſis] qui parliamento noſ= ſorum nativorum ſint propris 
tro praedicto perſonaliter inter- bona dicti epiſcopi. ſpl. 261, 
uit de mandate noſtro, expenſis _ 


court, 


. LES 


3, . 


ST 
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court, as well as the arguments before alleged, 


: naluge equally againſt them all. 


THAT no perſon was admitted to vote, but 
ſuch as were thus contributory, appears from 
Dalton *, who is expreſs, that © the frecholders 
intended by the ſtatutes of Henry the ſixth, 


cc muſt be ſuch freeholders as do contribute to 


e the wages of the knights of the ſhire, or elſe 
% ſuch as are ſuitors to the county court.“ Mr. 
Lambert likewiſe = ſays, © it is known, chat they 
ce of antient demeſne do preſcribe in not ſending 
c to parliament; for which reaſon alſo they are 
< nor contributors to the wages of the knights 
© there.” And Nathaniel Bacon * aſſigns it as a 
principal reaſon for making thoſe ſtatutes, that 
“ thoſe men only ſhould have votes, in election 
ce of the common council of the kingdom, whoſe 


ec eſtates were chargeable with the public taxes 
e and aſſeſſments, and with the wages of thoſe 


0 perſons that are choſen for the public ſervice.” 


Wherefore alſo it is expreſly complained of in a 
petition to the king from the freeholders of 


Hunringdonſhire, 29 Hen. VI. that the ſherift 


had admitted and ſworn forty ſeven perſons to 


poll for knights of the ſhire, © few of them con- 


“ rributors to the knights expenſes <.” The 
ſheriff it is true did not think proper to return 
the perſon ſo polled for, and therefore no formal 


Gen ars:- c. 14. 


2 Archeion. 258. | 1 < Fryane's parl. writs. iii. 159. 


o Engliſh governm. p. 2. 
As : _ 
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derermination was had in this matter. But it 


ems to have been then looked upon as a noto- 
rious piece of preſumption; and thence, as well 
as upon the reaſon of the thing, Mr. Prynne 
concludes d, that “ none but contributaries to 
« the knights expenſes ſhould have any voices 
« jn the election of knights of the ſhire for par- 
« liament.” And upon the ſame ground an ar- 
gument is alſo drawn in the yearbook *, that men 
of antient demeſne are not privies to the making 
of acts of parliament, becauſe (ſays the book) 
they ſhall not be contributors to the expenſes of 
the knights and burgeſſes. From the whole of 
which authorities it appears that lord chief baron 
Gilbert upon this, as well as other accounts, 
was ſufficiently warranted to aſſert f, that “ an- 
tient demeſne tenants (whom he ſtiles, tenants 
in villenage, and tenants in villan-ſocage) had 
no repreſentatives in parliament, being never 
« eſteemed freemen.“ e 


6. THe laſt argument that ſhall be offered 
upon this head is a very conciſe one, and is this; 
that, however the lawyers may at times have de- 
nominated theſe tenures a ſort of baſe ſpecies of 
freehold, in contradiſtinction to mere copyholds, 
pet the law in the main regards them as being 
properly COPYHOED and not FREEHOLD tenures z 
cile they could not have ſubſiſted to this day. 


- Prynne's parl. vrits. III. 6 5 f Hiſt. of the exchequer,pag. 
F. 7 Mer, FL. 35.4n Fits.” 30. „ 
"br, ec. Juriſdiction. 4. 5 pag. 19 and 27. 
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130 ConsiDERATIONS 
For they muſt otherwiſe have been involved in 
the general fate of the reſt of our antient tenures, 
when by the ſtatute of 12 Car. II. c. 24. 
they all were aboliſhed and reduced to free and 
common ſocage; except only tenures in rant 
almoign, and tenures by copy of court roll. Free 
and common ſocage theſe tenures cannot be; 
their ſurrenders, and admittances, their frequem 
fins for alienation, and peculiar paths of deſcent, 
(from which two laſt, as not being their univer. 
ſal properties, no argument hath been hitherto 
drawn) their forfeitures, recoveries, and privi- 
Jeges, (ſtill regulated by particular cuſtom in 
derogation of the common law) moſt clearly e- 
vince the contrary. Nor will it be pretended that 
they are of the nature of frank almoign. There 
remains therefore no other choice; tenure 
by copy of court roll they muſt be. This i 
their mdelible character: it is to this they owe 
their preſent exiſtence, and ſurvival of other te. 
nures. The ſtatute has reduced all manner of 
lay FREEHOLDs to one and the ſame level, of 
free and common ſocage: but cop yYHOL ps re. 
main as they were; as various, as ſingular, and 
as ſervile in their tenure as ever. Theſe tenures 
therefore not being free and common ſocage, 
muſt neceſſarily remain cop YHOL ps, as entirely 
as in the time of Bracton; of a ſuperior orde: 
indeed, and diſtinguiſhed by ſome advantages 
4 formerly real, now nominal only) over the baſer 


Fort ;- but ill far ſhort of the dignity, the im- 
mmunities, 


wu wa 


- HY RY 


en Gar YHOLDERARS. 131 
munities, and the independence of that RRE - 
HOLD tenure, which for more than three hun- 
dred years has conſtituted an elector of knights 
of the ſhire to ſerye in the ENGLISH PARLIA- 
MENT. 
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POSTSCRIPT 


HE doctrine above contended for is now 
EY eſtabliſhed by the following act of parliz 
ment, which was made ſoon after the firſt publi- 
cation of the foregoing tract, in order to prevent 
ALL tenants by copy of court roll from attempt: 
ing to vote at elections for knights of the ſhire. 


Anno 


Anno triceſimo primo 


Georgii II. Regis. 


An Act for further explants his 
Laws touching the EleQors of 
Knights of the Shire to ſerve in 
Parliament for that Part of Great 
B. itaiu called England. 


H E RE AS by an Act made in the Preamble. 


Eighteenth Year of the Reign of his 
preſent Majeſty, intitled, Aa Af to explain 


and amend the Laws ranching the Eleftions of 


Knights of the Shire to ſerve in Parliament for 


that Part of Great Britain called England it 
is enacted, That no perſon ſhall Vote at the 


* of any Knight or Knights of a Shire 
4 within 


( 134 0) 

within that Part of Great Britain called Eng- 
land, or Principality of ales, without hav- 
ing a Freehold Eſtate in the County for which 
he Votes, of the clear yearly Value of Forty 
Shillings, over and above all Rents and Charges 
payable out of or in reſpect of the ſame: And 
whereas, notwithſtanding the ſaid Act, cer- 
rain Perſons who hold their Eſtates by Copy 
ol Court Roll, pretend to have a Right to 
Vote, and have, at certain Times, taken up- 
on them to Vote at ſuch Elections; be it 
therefore enacted by the King's moſt Excel- 
lent Majeſty, by and with the Advice and 
Conſent of the Lords Spiritual and Temporal, 
and Commons, in this preſent Parliament aſ- 
ſembled, and by the Authority of the ſame, 
That from and after the Twenty fourth Day 
of June, One Thouſand ſeven hundred and 
N 1 fifty eight, no Perſon, who holds his Eſtate 
holder ſhall by Copy of Court Roll, ſhall be intitled 
"neck uf oe hereby to Vote at the Election of any Knight 
. or Knights of a Shire within that Part of 
Great Britain called England, or Principality 
of Wales: and if any Perſon ſhall Vote in any 
* how ſuch Election, contrary to the true Intent 

they to for-and Meaning hereof, every ſuch Vote ſhall 
2 * be void to all Intents and Purpoſes whatſo- 


ever; and every Perſon ſo Voting ſhall for- 


feit to any Candidate for w hom ſuch Vote 


ſhall not have been given, and who ſhall firſt. 
ſue for the ſame, the Sum of Fifty Pounds to 


be recovered * him or them, his, her, or 
5 their 


(ap 


their Executors and Adminiſtrators, together with fall 


with full Coſts of Suit, by Action of Debt in Coſts of Suit, - 


any of his Majeſty's Courts of Record at Weſt- 

minſter, wherein no Eſſoin, Protection, Wa- 

ger of Law, Privilege, or Imparlance, ſhall 

be admitted or allowed; and in every ſuch o_ _ 
Action the Proof ſhall lie on the Perſon a- 
gainſt whom ſuch Action mall be brought. 


And be it farther ene by the Authority PlaintiffsDe- 
aforeſaid, That it ſhall and may be ſufficient 2 

for the Flaincilf i in any ſuch Action of Debt ofDebe. 

to ſet forth in the Declaration or Bill, that 

the Defendant is indebted to him in the Sum 

of Fifty Pounds, and to alledge the Offence 

for which the Action or Suit is brought, and 

that the Defendant hath acted contrary to 

this Act, without mentioning the Writ of 

Summons to Parliament, or the Return there- 

of; and upon Trial of any Iſſue in any ſuch 

Action or Suit, the Plaintiff ſhall not be 

obliged to prove the Writ of Summons to 

Parliament, or the Return thereof, or any 

Warrant or Authority to the ſheriff grounded 

upon any ſuch Writ of Summons. 


Provided Ant That every ſuch Action Limitationot 
or Suit ſhall be.commenced within the Space A&tions. 

of Nine Kalendar Months next after the Fact, 

upon which the ſame is grounded, mall have 

been commitred, | 


And 
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Jeoſails, &c. 
extended to 
uch Suits, 


PlaintifN on- 


ſuited &c. to 
pay Treble 
Coſts. 


„ 

And be it further enacted by the Authority 
aforeſaid, That all the Statutes of Jeofails, 
and Amendments of the Law whatſoever, 
ſhall and may be conſtrued to extend to all 
Proceedings in any ſuch. Action or Suit. 


Provided always, ſen be it further enacted 
" by the Authority aforeſaid, That in caſe the 


Plaintiff in any ſuch Action or Suit, -ſhail diſ- 


continue the ſame, or be Nonſuited, or Judg- 
ment be otherwiſe given againſt him, then, 


and in any of the ſaid Cafes, the Defendant, | 


againſt whom ſuch Action or Suit ſhall have 


been brought, ſhall recoyer his Treble Coſts. 


THE 


GREAT CHARTER 
AND 

CHARTER or Tre FOREST), 

WITH OTHER 
AUTHENTIC INSTRUMENTS: 
TO WHICH Is PREFIXED 

AN INTRODUCTORY DISCOURSE, 

CONTAINING 

' THE HISTORY OF THE CHARTERS. 
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INT RO DUCTIO! 


HERE is no trank@icn | in the ankient 
part of our engliſh hiſtory more intereſt- 
ing and important, then the riſe and pro- 


grels, the gradual mutation, and final eſtabliſn- 


ment of the charters of liberties, empharically 
filed THE GREAT CHARTER 4 CHARTER OF 


rHE FOREST; and yet there is none that has 


been tranſmitted down to us with leſs accuracy 
| ind hiſtorical preciſion. There is not hitherto 
extant any full and corre& copy of the charter 
granted by king John, Mr. Pine's engraving ex- 
cepted, which, on account of the antiquity of 
irs character, is not fitted for general peruſal : 
and the charters of king Henry the third have 
always been printed, even in our ſtatute-books, 
not from the originals themſelves, but from an 
Iiſpeximus of king Edward the firſt. This want 
ofauthentic materials, or neglect of recurring to 
ſuch as might be eaſily had, (of which the fore- 
going are two very glaring inſtances) has often 
detrayed our very beſt hiſtorians and moſt pain- 
ful antiquarians into groſs and palpable errors, as 
will in ſome meaſure appear from the following 
deduction; to adjuſt and remedy which, as well 
= L, z as 


19 


1 * 


4 


iv INTRODUCTION. 
as our remaining evidences and the diſtance of 


five centuries will allow, is the Principal end of 
| the prevent publication. 


s Wu > therefore the reader m may expe i It 
the following ſheets is an authentic and correct 
edition of THE GREAT CH ARTER and CHARTER. 
OF THE FOREST, With ſome other auxiliary char. 
ters, ſtatutes, and coroborating inſtruments; 
carefully printed from the originals themſelyes, 
or (where thoſe are not at preſent in being) from 
cotemporar y inrollments and records. And herc- 
in it will be proper to begin with the original 
articles or heads of agreement at the congreſs in 
Runingmede in the fiftcenth year of king John, 
whereupon his great charter was founded and 
to trace them, through their ſeveral variations 
and amendments during the infancy of king 
Henry the third, to the dangers which they un- 
derwent and the timely ſupports which they re- 
ceived during his riper age; and at length to 
their final and peaceful eſtabliſhment in the twen- 
ty ninth year of king Edward the firſt. Theſe 
will be illuſtrated, in the following introductory 
_ diſcourſe, by ſuch facts and records as have fall- 
en within the obſervation of the editor; who 
hopes he ſhall be able to aſcertain the hiſtory of 
this intereſting branch of our laws with ſome 
little degree of exactneſs. But it is not in his 
preſent intention, nor (he fears) within the 
reach of his abilities, to give a full and explana- 

tory. comment on the matters contained in theſc 

| chartoers. 
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charters. This, he hopes, and has reaſon to be- 
lieve, has long been meditated, and is in part al- 
ready execured, by a gentleman whoſe learning, 
experience, and abilities are every way ſuited to 
the performance; and is a work, which, when 
properly executed, muſt include little leſs than a 
complete hiſtory of the feodal renures, ſo far as 
they were received in this kingdom; together 
with an exact and comprehenſive view of our 
antient conſtitution in eccleſiaſtical matters as 
well as in civil government. 


WII U regard to the original of THE GREAT 
CHARTER, Matthew Paris (or rather Roger 
Wendover ) hath recorded a tradition that it 


was formed: upon the accidental diſcovery of that 


granted by king Henry the firſt. To this end 
he relates, that on the 20 of July 1213, when 
king John was abſolved at Wincheſter by arch- 
biſhop Langton from the excommunication un- 
der which he laboured, he was ſworn to aboliſh 
ſuch laws as were unjuſt; and to reſtore the good 
laws of king Edward; and that on the 4 of 
Auguſt following, in a council holden at S. Al- 
ban's, it was commanded on the part of the king 
that the laws of king Henry thould be obſery ed. 


He farther relates, that at a meeting of the pre- 


« The former part of the dover; though, in compliance 
atttory which goes under the with cuſtom, it will generally 
name of Matthew Paris, to the be here referred to as the work 
year 1235, is ſuppoſed to have of Matthew Paris. 
been written by Roger Wen- £ | 
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ji INTRODUCTION: 


lates and nobility at S. Paul's on the 25th of Au- 


guſt the archbiſhop privately informed them, 
that he had found a certain charter of king Hen- 


ry the firſt, by which (if they pleaſed) they 


might re- eſtabliſh their antient liberties; upon 


reading and underſtanding of which the barons, 
being greatly rejoiced, bound themſelves with 


an oath in the preſence of the archbiſhop, that 


whenever an opportunity offered they would 
contend for thole liberties even to death itſelf, 
The ſame charter, he tells us, was produced a 


twelvemonth afterwards at the mecting of the 
carls and barons at S. Edmund's Bury's  wherc 
they all ſwore at the high altar to make war up- 
on the king, if he refuſed to grant them the li- 


berties therein contained: and that accordingly 


they demanded of their ſovereign a confirmati- 


5 on of that very charter, when they addreſſed 


him in a menacing manner at Chriſtmas follow- 


ing. He, laſtly, relates that the king, having 
obtained a reſpite till after Eaſter to conſtder of 
their demands, deſired then to be informed what 
laws and liberties they were which they ſo car- 


neſtly required; whereupon they ſent him a 


ſchedule, partly conſiſting of the articles of king 
Henry's charter, and partly of other laws of king 

Edward, upon which he inſinuates that the great 
charter was afterwards formed. This traditional 


account has been adopted by all our modern 


Hiſtorians; and from thence too fir Roger 
Twyſdenb apprehends, that this Gharver of king 


0 Laib. Archaionon 157 7. | 
Heary 
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Henry the firſt may be called the baſis and foun- 
dation of enten, great charter of liberties. 


Ir muſt be acknowleged, that very many of 
the articles, contained in the charter of king 
Henry the firſt, were in ſubſtance afterwards re- 
peated 1n that of king John; as will appear by 
+1 compariſon af the latter, in the preſent edi» 
tion, With the former as inſerted in the notes<. 


e Matthew Paris has twice 
recited this charter of king 
Henry the firſt, (A. B. 1100 
and 1213. There are alſo 
two copies of it entered in the 
red book of the exchequer at 
Weſtminſter, one of which is 
' prefixed to king Henry's laws 
publiſhed by Lambard ( Ar- 
chaionom. 175. ) and Wilkins. 
(LL. Anglo-Sax. 233. ) It is 
likewiſe printed in Richard of 


Haguſtald's hiſtory of king 


Stephen. (310.) But the fol- 
lowing copy is taken ſtom the 
| Textus Roffenſis publiſhed by 

Hearne ; (c. 34. P. 51.) which 
is acknowleged to be the moſt 


antient of any, the book being 


compiled by Ernulf biſhop of 
Rocheſter, who died A. D. 
1114. The proeme, as well as 
the concluſion, are materially 
different in the ſeveral copies 


we have of it ; but the body of 


the Charter is in moſt reſpects 
much the fame, 


Inflitutiones Henrici regis. 
Anno incarnatienis dominice 


. MC! Henricus filius Willelmi 


regis poſt obitum fratris ſui Wil- 
lelmi Dei gracia rex Anglorum 


omnibus fidelibus ſalutem Scia- 


tis me Dei miſericordia et com- 
muni conſilio baronum telius 
regni Anglie ej uſdem regem ce 
ronatum eſſe Et quia regnum op- 


preſſum erat injuſtis exactioni- 


bus ego Dei reſpectu et amore 
quem erga dos habeo ſanfam 
Dei eccleſiam imprimis liberam 
facio ita quad nec vendam nec 


ad firmam ponam nec mortuo 


archiepiſcope five epiſcopo five 


abbate aliquid accipiam de do- 


minico eccleſie vel de hominibus 
eius donec ſucceſſor in eam in- 
grediatur. Et omnes malas con- 
ſuetudi nes quibus regnum Anglie 
injuſte opprimebatur inde aufer 
quas malas conſuetudines ex 
parte hic pono $i quis baronum 
comitum meorum five aliorum 
gui dr me Alnent mertuus fuerit 

heres 


Vit 
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Yer it cannot but ſeem very extraordinary, that 
ſince Matthew Paris himſelf informs us, that 
copics of king Henry the 1 charter were 


| heres ſuus non redi met lerram ſuam 


ficut faciebat tempore f atrismei 


fed juſta et legitima relevatione 
relewabit eam Similiter et homi- 

nes baronum meorum juſta el le- 
 gitima relewatione relevabunt 


| terras ſuas de dominis ſuis Et fi 
puis baronum wel aliorum ho- 
minum meorum filiam ſuam 
nuptum tradere voluerit frve 


| fororem five neptim five cogna- 
tam mecum inde loquatur ſed 


 rreque ego aliquid de ſus pro hac 


licentia accipiam negue de „An- 


dam ei quin eam det excepto ff 
ea vellet jungere inimico meo Et 


4 fi mortus barone /i we ali Bo- 


mine meo filia heres remanſerit 
illam dabo confilio baronum me- 


orum cum terra Jua Et fi mor- 


rue dio uxar tus remanſerit et 
fine liberis fſuerit dotem ſuam 
et maritationem habebit et eam 
non dabo marito niſi ſecundum 
delle ſuum $i vero uxor cum li- 
| leris remanſerit doter quidem 


% maritationvem habebit dum 


corpus ſuum legitime ſervaverit 
ttt cam non dabo nifi ſecundum 


welle Suum Et terre & lila. 


| rorum cuſtos erit five uxor | Ave 
aliuf propingquarius , qui Juſtius 


ſent 


eſe debeat Et precipio quod 
barones mei ſimiliter ſe contine- 
ant erga filios et filias wel ux- 
ores hyminum ſuorum Monetagi- 
um ommune quod capiebatur 
per civitates et comitatus quod 
non fuli tempore regis Eduuard; 
hoc ne amodo fit omni no defends 
Si quis captus fuerit five none. 
ta/ tu i ue alius cum falſa mo- 
ne ta juſticia rea inde fiat On- 
nia placita et omnia debita que 
fratri meo debebantur condona 
exceptis rectis firmis meis et ex- 
ceptis lis que pacta erant pro 


aliorum hereditatibus vel pro 


ers rebus que juſtius aliis con- 
tingelant Et ſi quis hereditate 


ſua aliquid pepigerat illud con- 


dono et omnes relevationes que 
pro rectis hereditatibus fade 
Fucrant Et fi quis baronum vel 
hominum meorum infirmabitur 
heat ipſe dabit wel dare diſponet 
pecuniam ſuam ita datam eſt 
concedo Duod fi ipſe preventus 
armis vel infirmitate pecuniam 
ſuam non dederit vel dare diſ- 
Foſuerit uxor ſua five liberi aut 
parentes et legitimi hamines ejui 


eam pro anima ejus dividant 


Heut e es melins viſun Fuerit Si 
: quit 


— 
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ent (A. D. 1100) to all the counties in Eng- 


land, and depoſited in the principal monaſteries; 
ſince the ſame Was expreſſly confirmed by his 


quis Forisfecerit non dabit va- 


dium in miſericordia pecunie fi- 


cut faciebat tempore patris mei 


wel fratris mei ſed ſecundum 
modum forisfati ita emendabit 


ficut emendaſſet retro a tempore 


patris mei in tempore aliorum 
anteceſſorum meorum Quod fi 
gerfidie vel ſceleris convictus 
fuerit ficut juſtum fuerit fic e- 
mendet Murdra etiam retro ab 
ille die qua in regem coronatus 
fui omnia condono Et ea que 
amodo facta fuerint juſte emen- 
dentur ſecundum lagam regis 
Eduuardi Foreflas omni conſenſu 
baronum meorum in manu mea 
retinui ſicut pater meus eas ha- 
buit Militibus gui per loricas 


 terras ſuas defendunt terras do- 


minicarum carrucarum ſuarum 
quietas ab omnibus gildis et omni 


 ofere proprio dono meo concedo ut 


fieut tam magno allevamine al- 
leviati ſint ita ſe equis et armis 
bene inſtruant ad ſervitium 
meum et ad defenfionem regni 
mei Pacem firmam in toto regno 
meo pono et teneri amodo pre- 


cipio Lagam Eduuardi regis 


vobis redda cum illis emendati- 


enibus guibas pater meus eam 


been made 
monarchs, ſince the conqueſt 
and prior to the great charter 


grandſon 


emendavit confilio baronum ſu- 


orum Si quis aliquid de rebus 
meis vel de rebus alicujus poſt 


obitum Willelmi regis fratris 
mei cepit totum cito fine emenda- 
tione reddatur et fi quis inde 


aliguid retinuerit ille ſuper 


quem inventum fuerit michi gra- 
wviter emendabit Teflibus M. 
Lundonie epiſcopo et Gundulfo 
epiſcopo et Willelmo electo epiſ- 


copo et Henrico comite et Sim 


comite et Walters Giffardo et 


Rodberto de Monfort et Rogero 
Bięoto et Henrico de Portu apud 
Londoniam yy Jui corona 
tus. 

To this it may not be amiſs 
to ſubjoin the charters of king 
Stephen and king Henry the 


ſecond, in order to throw to- 


gether in one view the ſevera! 


grants of liberties which have 
by our antient 


of king John. Of king Ste- 


phen's there are two extant; 


one f which is ſaid, in a MS 


collection of charters by ſir Sy- 


monds Dewes, (Harl. MSS. 
num. 311. Fl. 243.) to be en- 
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* INTEX O UC 1 ON 
grandſon king Henry the ſecond, 


as appears 


from his chartcr below ; and "3 the laws of 
king Ny the firſt were commanded to be ob- 


tered in the red book of the 
exchequer at Weſtminſter ; but 
upon a diligent ſearch was not 
to be met with therein : a copy 
of it however is preferved in 
an antient MS in the Cotton li- 
brary, (Claud. D. 2. fol. 78.0 
which is as follows ; 
Stephanus Dei gratia rex 
Anglie juſticiariis wvicecomitibus 


baronibus et omnibus miniftris 8 


et fedel;bus ſuis Francis et An- 
glicis ſalulem Sciatis me conceſ- 
15 e ct preſenti carta conſirmaſſe 
onenibus larouiluas et hominibus 
meis de 'nglia omnes libertates 
et boxas leges guas Henricus rex 
Anglie acunculus mens eis gedit 
FF. con: eit et omnes benas leges 
et Lonas conſurtudines eis conce- 
ao Quas habuerunt Tem pore Feats 
| Edarardi Quare woli ei firmiter 
precipio quod Labeant ef tene- 
ant omnes illas bowas leges et li- 
bertates de me et heredibus meis 
ipfi et heredes ſui libere quiet? 
et plenærie et frohibeo ne guis eis 
ſuper hiis mo/eſtiam vel imped:- 


mentum weil diminutionem facie 


at Super forisfadturain meam 
Tele I eget: 7:9 Marte api 


Tondo. 


ſerved 


The other, which chiefly 
reſpects eccleſiaſtical matters, 
is ſomewhat longer; and is not 


only recited by Richard of 


Haguſtald, the hiſtorian of this 
prince, (3 14.) but the original 
itſelf under ſeal was formerly 
in the hands of M. Hearne; 
(Not. ad Guil. Newbrip. 711 ). 
though what is now become of | 
it is uncertain. The following 
is the copy which he gives of 
N 

Ego Stephanus Dei gratia a/- 


ſenſu cleri et populi in regem An. 


glorum electus et a Willelno 
Cantuarienſi archiepiſcopo et 
ſancte Romane eccleſie legale 
conſecratus ef ab Tnnocentis 
ſane Romane ſedis pontifice 
pofimodum confirmatus reſpectu 


et amore Dei ſanctam eccleſian 


liberam efſe concedo et debitam 
reverentiam illi confirmo Nichil 
me in eccleſia wel rebus ecclej;- 
afticis ſimoniace afturum vel 
permiſſurum efſe promitto Ecch- 
fraflicarum perſanarum et omni- 
um clericorum et rerum corum 


12 uſitciam et poteſtatem er di ſtri- 


utionem honorum eccleſtiaſtice- 
rum in manu epiſeoporum e 


per hi ber 


INTRODUCTION. xi 
ſerved by king John's own authority, on the 4th 
of Auguſt; this charter ſhould notwithſtanding 
have been fo totally forgotten by all the prelates 

7 ER 


perhibeo et confirmo Dignitates 
eccleſiarum priwilegiis earum 
confirmatas et conſuetudines ea- 


rum antiquo tenore habitas in- 


violate manere /tatuo et concedo 


Omnes eccleſiurum poſſeſſiones et 


tenuras quas die illa habuerunt 


gua Willelmus aus meus rex 


Ang] Fuit vivus et mortuus ſine 


omnium calumpniantium recla- 
matione eis liberas et abſolutas 
eſſe concedo Si quid vero de ha- 
hitis vel poſſeſſis ante mortem 
ejuſdem regis quibus modo careat 
ecclefia deinceps repecierit indul- 
gentie et diſpenſationi mee vel 


reſtituendum vel diſcutiendum 


reſervo Quecungue dero poſt 
mortem ipſius regis liberalitate 
regum largitione principum 0b- 
Jatione omparatione vel quali- 
bet tranſmutatione fidelium eis 


collata ſunt confirm Pactm et 


juſticiam me in omnibus factu- 


rum et pro fofſe eo conſerva- 


turum eis promitto Foreſtas quas 
Willelmus rex aus meus et 

Milielmus ſecundus avunculus 
meus inſtituerunt et tenuerunt 


mihi reſerus Ceteras vero om- 


nes quas Fleiricus rex ſuperad - 


didit ecclefiis ef regno quittas 


11 | 


reddo et concedo Si quis epiſcopus 


vel abbas wel alia ecclefiaſtica 


perſana ante mortem ſuam ſua 


rationabiter diſtribuerit vel 
diſtribuenda ſtatuerit firmum 


manere concede Si were morte 


preoccupatus fuerit pro ſalutes 


anime ejus ecclefie conſilio eadem 
Has diſtributio Dum vero ſedes 
propriis paſtoribus vacue fuerint 
ipſe et omnes earum puſſe/ſiones 
in manu et cuſtodia clericorum 
vel proborum hominum ejuſdem 
ecclefie committantur donec paſ- 
tor canonice ſubſtituatur Omnes 
exactiones et injuſticias et meſ- 
cheningas five per vicecomites 
vel alios quoſlibet male indu4as 
funditus extirps Bonas leges et 
antiquas et juſtas conſuetudines 
in murdris et placitis et aliis 
caulis obſeruabo et obſervari 
precipio et conſtituo Hec vero 
omnia cancedo et confirm o ſalua 
regia et juſta dignilate mea 
T. W. archiepiſ. opo Cant” et H. 
archiepiſcopo Roth" et I epi/. 
copo Wint et R. epiſcopo Sar 
et A. epi ſcopo Linc et E. epiſ- 
copo Norabic et S. epi ſcopo 
Wirec' et B. epi ſcopo ſan di Da- 
did et A. epi ſcopo Ebr' et R. 


epi ſcopo 


n NE ng, 4 8 — — — 
: * — iy 2; —— — 
n 7 
"VF 1 * £ * 4 H f - 
7 4 v9 


— " 
— 
I _—— Go and a 
On a tl 
art 
antral 
J * 


s — — — — — ; 
” - —— —ů—ð 72 —— — 
r 
N 12 PRE p ? 
* oo - * "4 
2 YE I - Yd 2 


FFP 
and barons aſſembled at S. Paul's, within three 


triumph: nay, that the 


weeks afterwards, that its diſcovery by the arch- 
biſhop ſhould be a matter of ſuch novelty and 
king himſelf, at Eaſter 


1215, ſhould want information what thoſe Jaws 
and liberties were, that were then ſo earneſtly 


2þiſcopo Ar et epiſcopo 
Heref | ff | Johanne 5  epiſcopo 


Nouec et 4. epiſerpo Carl” et 
N. Canc' et H. ne reg et R. 


ce Fijſc' et R. comite Gloec' et 


WW. comite War et R. comite 


Ceſir' et R. comite Waravic“ 
et Roberto de Ver' et M. Gloec 
t B. filio Com et R. de Oilli 


 coneſt et Willelmo Mart” et II. 


Big er V. de Bub et $ de 


Bello dap et W. de Alb' et 


ud Mart” Linc et R. de Ferr 
et Willebno Penr” et S. de ſanc- 
ro Licio ct I. de Albam' et P. 
Jie Job et H. de ſans Claro 
et J. de Laceis Apud Oxen® an- 


19 dominice incarnacients M. . 


Xl. in communi concilio. 
The charter of king Henry 


the ſecond is entered in the 


red book of the exchequer, 
from which the following « co- 
py is exactly printed; 

Henricus Dei gratia rex An- 


£4: e aux Normannie et /quitanie 


Comes Andegavie baronibus et 
ficelidus ſuis Francis et Angli- 


cis ſalutem Sciatis me ad hono- 
rem Dei et ſancte eccleſie et pro 
communi emendatione totius reg” 
ni mei conce{fiſſe et reddidifſe et 
preſenti carta mea confirmaſſe 
Deo et ſancte eccliſie et omnibus 
comitibus et baronibus 2 omni. 


bus hominibus meis emnes con- 


ſuetudines quas Henricus awvus 
meas eis dedit et conceſſit Simili- 
ter etiam omnes malas conſue- 
tudines quas ipſe delevit et re- 
miſit ego remitto et deleri conce- 
do pro me et heredibus mti 


AQuare wolo et firmiter precipio 


quod ſanta ecclefia et omnes 
comites el barones et omnes mei 
homines omnes illas con ſuetudines 
et donationes et libertates et li- 
beras conſuetudines habeant tt 
teneant libere et qurete bene et 
in pace et integre de me et here- 
dibus meis ſibi et heredibus ſuis 
adeo libere et quiete et plenarie 
in omnibus ſicut rex Henricus 
awus meus tis dedit et conceſſit 
et carta ſua corfirmavit Teſt 


Ricardo de Luci. 


demanded 


INTRODUCTION: xiii 
_ demanded of him. Nor indeed, if this charter 
was thus uppermoſt in the minds of the barons, 
can we at all account for their forgetfulneſs ar 
the congreſs of Runingmede the name of king 
Henry the firſt not once occurring ip the capi 
la, or rough draught, of the great charter; nor 
even iid the charter itſelf. It is poſſible however 


that, though the circumſtances with which it is 


. embelliſhed are very ſuſpicious and improbable, 
yet the ſtory itſelf may ſo far have a foundation 
in truth, that the recollection and remembrance 
of the charters which the king's predeceſſors 
had granted, might ſuggeſt to the prelates and 
| barons the propriety of demanding another; and 
might teach them the greater expedience of hav- 
ing the liberties which they claimed openly ſet 
down in writing, than of relying on the general 
terms of the oath which the king had juſt taken 
at Wincheſter. 


von it is agreed by all our hiſtorians that the 


great Charter of king John was for the moſt 
part compiled from the antient cuſtoms of rhe 
realm, or the laws of king Edward the confeſ- 
for z by which they uſually mean the old com- 
mon law, which was eſtabliſhed under our ſaxon 


princes, before the rigors of foedal tenure and 


other hardſhips were imported from the conti- 


nent by the kings of the Norman line. But the 
immediate occaſion of demanding a reſtitution 
and confirmation of theſe liberties, at this parti- 
cular time, is ſomewhat difficult to be certainly 

2 | known. 
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INTRODUCTION. 
known. Matthew Paris, we ſee, attributes it 
to the ſudden diſcovery of the long-loſt charter 
of king Henry the firit. Knyghton, Heming- 
ford, and Robert of Glouceſter agree in aſſert- 
ing that the king's inordinate debauchery was 
the cauſe of theſe civil diſſenſions; and the two 
former have given us a par ticular account of the 
plot laid by the king to vitiate the wife of Euſ- 
| race de Veſci, a principal baron of thoſe times, 
who thereupon (it is ſaid) ſtirred up the other 
barons to aſſert their liberties by force of arms. 
And this receives ſome countenance, not only 
from the teſtimony of a cotemporary writer 4, 
who informs us that the king had cauſed he 
nobleman. and Robert F walter to be outlawed, 
had ſeiſed their lands, and had demoliſhed their 
callles; but alſo from a mandate, which was 


xiv 


ſent by pope Innocent 


© Ralph of Coggeſhale; who 
wrote a continuation of an an- 
tient chronicle, which has ne- 
ver yet been printed in Eng- 
land. There are extant two 
M88. of this chronicle, which 


begins J. D. 1066, and was 


originally compiled by Ralph 
Niger a monk of the abbey of 


Coggeſhale; one in the Cotton 


library, (Veſpa). 5. 10.) the 
other in the herald's office a- 
mong the duke of Norfolk's col- 


lection; (numb. 11.) in both of 
which at the year 1207 1s the 
following entry: Obiit dominus 


the third to Euſtace de 


Thomas abbas Sd de Cogeſy, 


cui Jucceſſi- t dominus Radulfu: 


monachus ejusdem loci, qui han. 
cronicam a captione ſancte cructs 
uſque ad annum undecimun: 
Henrici regis iij filii regis « 
hannis deſcripſit. Two imper- 
feQ fragments of this chronicle, 
from a MS. in the library ot 


| 8. Victor at Paris are printed in 


the fifth volume of Yeterum 
Scriptorum et Monumentorum 


Collectio by Martene and Du- 


rand. Par. 1729. fol. 801. & 


871. 


Veſci, 


INTRODUCTION. e 


Veſci, 5 November 1214, and is preſerved in 
Rymer's Foedera*, requiring him to ceaſe from 
_ troubling the king by any farther confederacies 
or conſpiracies againſt him, fince the differences 


between the kingdom and the prieſthood were 


now providentially allayed. Bur the annals of 
Waverley, (which are alſo apparently cotempo- 
rary with theſe tumults) beſides the oppreſſion 
and incontinence of the king himſelf, aſcribe the 
anger of the barons to che ill uſe which Perer 


biſhop of Wincheſter, who in 1213 * was con- 
ſtituted chief juſticiary, made of bi newly ac- 


quired power during the abſence of king John 
in France. And this appears the more proba- 
ble, becauſe the nobility were from the firſt ex- 
tremely diſguſted at his promotion, taking 1 

very ill that a foreigner ſhould be preferred above 
them alls; and becauſe in the great charter we 
find the power of the chief juſticiary conſidera- 
bly curbed in W inſtances, and a ſtrong in- 
nuendo given * that the officers of inflice had 
been deficient in the knowlege, or at leaſt in 
the obſervance of the laws of the land. Poſhbly 
indeed theſe morives did all of them concur to 
animate the conduct of the diſcontented barons : 
domeſtic injuries received from the king in per- 
ſon, coupled with ſome groſs acts of national op- 
preſſion by his miniſter, might wher their pri- 


vate reſentment as well as rouſe their public 


1 Rym. 195. 5 R. de Coggeſh. 
„„ h cap. 45. 
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xvi INTRODUCTION: 


ſpirit, to demand a new ſecurity againſt ſuch 
* proceedings for the future. 


Bur whatever were the provocations that in- 


— cited them, it appears that a league of the ba- 


rons was formed at S. Edmund's Buryi, towards 
the cloſe of the year 1214, when they aſſembled 
together under pretence of devotion, and there- 
fore probably (as M. Carte has conjectured) on 


the 20th of November, which was S. Edmund's 


day. They there ſolemnly ſwore upon the high 


altar, to wage war with the king, and withdraw 
themſelves trom his fealty, till he ſhould con- 


firm by a charter under ſeal the ſeveral liberties 
which they demanded : and to that end they en- 


gaged, to go in a body to the king immediately 


after Chriſtmas to make their requeſt in form, 


and in the mean time to provide themſelves with. 


horſes and arms, that (in caſe he receded from 
his former engagements) they might compe! 
him to give them e by attacking hi; 
caſtles. 


 AccoRDINGLY, on the day of the Epipha- 
ny, they came to the king at London, in a 


manner that ſcemed to denounce hoſtilities in 
caſe of oppoſition *, and demanded a confirma- 


tion of the liberties which they ſo often had 
claimed. John at firſt made a ſhew of reſiſt- 


ance, abſolutcly refuſed their demands, and en- 
deavoured to cxtort a promiſe from the barons 


i Matth. Paris. 1 1 Rym. 185. 
* 1 Hiſt. of Engl. 828. © Matth, Paris. 
= that 


INTRODUCTION. xvil 
chat they would never renew this requelt : 4 b. 114 
bur, finding them reſolute in their purpoſe, he 7% 
thought it beſt to gain time; and therefore at 

length it was agreed that the king's anſwer ſhould 

be reſpited till the cloſe of Eaſter. 


In the mean time both parties took their ſe- 
veral meaſures to accompliſh the very different 
ends which they had in view. The king, 1 
order to gain the churchmen to his intereſts, gave 
up by a charter (dated the 1th of January ) tO 
all the monaſteries and cathedrals in the king- 
dom the free right of electing their prelates, re- 
ſerving only the form of a congè d' elire betore- 
hand, and of the royal aſſent afterwards z but 
expreſſly declaring that, if both or either were 
arbitrarily withheld by the crown, the elec- 
tion notwithſtanding ſhould be valide. This 
charter he immediately tranſmitted to Rome 

by an agent of his, one W. Mauclere, who ar- 
rived there on the 17th of February. The ba- 
rons alſo diſpatched Euſlice de Veſci, and one 
or two more, to make good their ſtory ro the 
pope; and to implore the interpoſition of his 


a Matth. Paris. W. Thorn. | 
i Rym. 198. 


o In 1 Wilk. Concil. M. B. 


the entire and abſolute patronage 
of the biſhoprick of Rocheſter. 2 
(Pryn. Rec. 339.) It is poſſible 


5455 there is a tranſeript of this 
charter from the regiſter of the 
church of Canterbury, dated 


21 Nov. 1214; about the ſame 
time that the king granted to 


the archbiſhop of Canterbury 


therefore that this grant, of 15 
of January, might be only a re- 
ſealing or freſh promulgation of 
the former charter, for the pur- 
poſe of tranſmitting it to the 
pope. 


holineſs, 


| XV111 INTRODUCTION. 
4D. 1214. holineſs, as the feodal lord of the kingdom, in 
— order to admoniſh and (if neceſſary) to compel 
his royal vaſal to the faithful obſervance of thoſe 
-antient liberties, which had been confirmed by 
the charters of his anceſtors, and the oath of the 
king himſelf. Theſe embaſſadors arrived at Rome 
on the 28th of February following?. The king 
alſo, farther to inſure both himſelf and his poſ- 
ſeſſions from violence, on the 2d of Ferbruary 1 
took upon him the croſs and vowed an expedi- 
tion to the holy land againſt the infidels: it be- 
ing, according to the romantic ſuperſtition of 
the times, to the higheſt degree profane and 
irreligious to offer any perſonal inſult to ſuch he- 
roical votaries, or even to attack their property. 
Rut this fit of devotion, ariſing more from his 
apprehenſions than his zeal, proved very ineffec- 
tual to his purpoſes; nner archbiſhop Langton 
was, though ſecretly, at the head of the confe. | 


| deracy againſt him. 


EP, 121, Tur pope however, willing to favour his 

—— new vaſal, (whoſe charter concerning elections 
he accepted very graciouſly, and confirmed on 
the 3oth of March,) ſent letters to the biſhops. 
and barons * dated the 19th of March, 12143 
diſapproving of the conduct of the latter, in en⸗ 
n to extort by force what they rather 


9 1 Rym. * Yo March. 
According to Matth. Paris; 7 1 Rym. 197. 
but Matth. Weſtm. and T. 5 Ibid. 198. 


Wykes ſay it was the 4th 
ö mould 


Ws 
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mould have requeſted with reverence, and ex- 4 D. 10 8˙ 


horting the former to interpoſe their good of- 
fices, in order to preſerve the peace of the king- 
dom; to which end he concluded with recom- 


mending it to the king to deal graciouſly with 


his nobles, and to grant them their juſt peti- 
tions. | 


TRRESE letters did not arrive till after Eaſter, 


which happened this year on the 19th of April“, 


and was the time when the king had engaged to 
give in his anſwer to the barons. They there- 
fore in the Eaſter-week, before the receipt of 
the pope's letters, aſſembled at Stamford in 


Lincolnſhire with a numerous army of their de- 
pendants, among whom were reckoned no leſs 


than two thouſand knights; and from thence 
marched et. Bracklcy in Northamptonſhire on 
Monday the 27th of April; the king being then 
about fifreen miles diſtant, at Oxford. Upon 


news of their approach the king ſent to them 
the archbiſhop, the earl of Pembroke, and ſome 
\_ others, to learn an exact account of the laws and 


liberties which they required him to confirm: 
to which they replied by ſendinga written ſche- 


dule containing the whole of their demands, and 


ſubjoined a menace that, unleſs theſe were im- 
mediately granted under ſeal, they would ſeiſe 
the king's caſtles and other oolfellions till they 
compelied him to do them juſtice. Ralph of 
Coggcſhale mentions this as the time of their 
producing the charter of Henry the firſt; which 


* Dufreſne. Gloſs. 7. Annus. 5 Rym. 204. 


A. D. 1219. 
17 Jab. 


8 INTRODUCTION: 
was probably now appealed to by way of Pre- 
cedent, in order to demonſtrate to the king, 


that their demands were neither in ſubſtance nor 


in form fo entirely new as he might chooſe to re- 
prefent them. Matthew Paris relates, that the 


king received theſe overtures with great indig- 


nation, asking why the barons did not alſo de- 


mand of him to ſurrender his kingdom, and pro- 
teſting with an oath that he never would grant 


ſuch liberties to them as muſt render himſelf x 


ſlave; and he adds, that upon this meſſage be- 


ing returned the barons kept no farther meaſures, 


but broke out into open war. But king John 


himſelf, in his account of theſe tranſactions to 
the pope», complains that the barons and even 


| the prelates had paid no regard to his holineſs's 


letters; ( which ſeem to have arrived during this 
fruitleſs negotiation) nor to the- pleas which he 
had alleged for his ſecurity, that the kingdom 


Was now (by his late reſignation of his crown 


to the pope) become S. Peter's patrimony, and 
that he himſelf had taken rhe croſs for the holy 
land: he moreover declares, that he had offered 
to aboliſh all evil cuſtoms that had ariſen in his 
own time, or in the time of his brother king 
Richard, and to refer any grievances introduced 
in his father's reign to the advice and determina- 
tion of his faithful ſubjects; that at the inſtigati- 


on of the archbiſhop (who, till that ſhould be 


done, retuſed to excommunicate the inſurgents 


according to the pope's directions) he had diſ- 


* 3 Rym, 200. 2 Pryn. 345. = 
miſſed 
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miſſed all the foreign mercenaries that were in P. 21g. 


his own army; and had afterwards by letters 
patent offered to refer all differences to the ho- 
ly ſee and eight other arbitrators, four to be 


17 Job. 
— 


named by each party; or to the judgment of. 


their own peers; or, laſtly, to the ſole judgment 


of the pope alone: but that the barons refuſed 
all propoſals of accommodation. 


THar ſome. credit may be given to this ac- 
count, though procecding from an intereſted 
party, is certain, becauſe the letters patent re- 


lating to the laſt offer are ſtill extant upon the 
ſimilar 


terms to thoſe of the thirty ninth chapter of the 


rolls at the tower*, conceived in very 


ſubſequent charter at Runingmede. But whe- 


ther it was that the barons ſuſpected the king's 


ſincerity, or diſliked: the umpirage of the holy 


ee, they determined nor to hazard by any treaty 


* Par. 160 part. 1. m. 3. 
4. 8. 2. 

Rex omnibus ad guos littere 
preſentes prevenerint ſalutem. 
Sciatis nos conceſſilſe baronibus 
noſtris qui contra nos ſunt quod 


nec eos nec homines ſuos capiemus 
nec diſſaiſiemus nec ſuper eos per 


vim vel per arma ibimus niſi 
per legem regni noſtri vel per 


N judicium parium ſuorum in cu- 


ria noſtr a donec conſideratio fac- 
ta fuerit per iiij quos elegimus 
eæ parte noſtra et per iiij o quo: 


eligent ex parte ſua et deminum 


papam gui ſuperior erit ſupra eos 
et de hoc ſecuritatem eis faciemus 


guam poterimus et quam debebi- 


mus per barones noſtros et inte- 
rim volumus quod epiſcopi Len- 
don Wygorn' (eſtrens Roffenfis 
et IF. comes Warenn interim 
eos ſecuros faciant de predickis 
et fi forte contra aliquod inter- 
ceptum fuerit infra competens 
tempus per predickos obo emen- 


detur E in hujus c. eis feri 


fecimus Apud I indeſorum x die 


Mai; a. . n, x09 
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. what they thought they were ſtrong enough to 
; obtain by force; and accordingly now choſe 
them a general in form, namely Robert Fitzwal- 
ter before mentioned, whom 'they entitled the 
mareſcall of the army of God and of holy church, 
They next in the moſt ſolemn manner on the 
eth of May, at Wallingford?, diſclaimed all al- 
legiance to the king, and were abſolved from 
their oath of fealty by one of the canons of Der- 
ham. Immediately after which they began their 
attack upon the king's caſtles; and, though they 
were repulſed at Nor thampton, yet the fortrelz 
of Bedford ſurrendered upon their firſt approach, 
and they took poſſeſſion of London without any 
oppoſition, by private agreement with the citi- 
Zens, on Sunday the 24th of May“. 


Tur king, who had retired to Odiham in 
_ Hampſhire*, finding himſelf deſerted by almoſi 
all his followers, and that he had only ſeven 
lords who remained in his court®, was obliged 
to give. way to the ſtorm; and therefore dil- 
patched William Mareſcall carl of Pembroke to 
London, to inform the diſcontented barons that 
he Was ready to comply with their demands, and 
£9 defire chat a place and time of mecting might 


Y Chron. Dunſtapl But clironicle of Dunſtaple and R. 
eee alingham(Upodigm. Coggeſhale, inflead of the 24th, 
Neyfr.) places this tranſaction fay i it was on Sunday the 17 7th. 
at Reading. ® 2 1 Rym. 201. 


2 80 Matth. Paris; but the R. Coggeſn. 


to 
ſe 


ut... CY — 


barons d. 
ferred till the Monday following, and the ſafe- 
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be fixed for that purpoſle<. 
meadow between Windſor and Stanes (about 
half way from Odiham to London) was appoint- 
ed for the place of conference; which meadow 
was denominated Runingmede or Runemede, 
ſignifying (according to Matthew of Weſtmin- 
ſter) pratum conſilii, becauſe he ſays it had here- 


XX11 


tofore been frequently uſed for holding great 


Accordingly a large 4. D. 1215. 


17 Job. 


councils of the realm: and the Tueſday in Whit- 


ſonweck, or gth of June, was firſt agreed on as 


the time of the congreſs; for which purpoſe the 
king came to Merton in Surry the day before, 
and there granted letters of ſafeconduct to the 
Bur the meeting was afterwards de- 


conducts were continued to that time e, the king 


© Matth. N 

0 Pat. 17. John. m. 24. 

Rex omnibus has literas in- 
ſpeturis ſalutem Sciatis quod 


ſuſceptimus in ſalvum conduc- 


lum noſtrum omnes illos qui ve- 
nient ex parte baronum uſque 
Stan die Martis in ſeptim Pen- 


lecoſtes anns regni noſtri xwijmo 


in eundo illuc et redeundso et ibi- 
dem moram fac iendo ad pacem 
faciendam et firmandam inter 
nos et ipſos barones Duret autem 
conductus ifte uſque ad diem 


Jovis proximo ſequentem com- 


pletum Et in hujus Cc wobis 


mittimus T. meipſo apud Mere- 


ton viij die Funii a. r. n. xwij o. 


© Eod. Rotulo, membr. ead. 


| F eſt comiti Sar Sa- 


warico de Malo Leone Ricarda 
filio Regis Willielmo Briwerr 
Willielmo de Cantilup' Wale- 


rando Teutonico Johanni de Ba- 
fingeburn Willielmo de Harecurt 


Rogero de Nevill Stephani Ha- 


ringot et Gaufrido de Marteny 


quod treuge predicte prorogate 


ſunt à die Jovis in ſeptim Pen- 


tecoſtes uſque in diem Lune in 


craſtino Trinitates mane et quod 
treugas illas interim fideliter et 
firmiter interim teneant nec ma- 
lum del dampnum eis vel ali- 
tum VE mpnum eis Del ali 


quibus de ſuis inferant T. R. 


ap, Minde ſorum Xx die Juni 


anno ut ſupra. 
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A. 4 7.5 being then at Windſor. On which laſt mention- 
— cd lay, being Trinity- Monday the i fth of June, 
the barons came to the place appointed in great 
numbers, and the king atrended by a very few 
(and thoſe only ſeeming) friends from among 
the prelates and temporal lords. They encamp- 
ed apart from each otherf, like declared cne- 
mies, and then opened the conference, which 
> laſted for ſeveral days and did not come to a 
concluſion till Friday the 19th of June. 


WEN preliminaries were adjuſted, they 
firſt drew up certain articles or heads of agree- 
ment, which were afterwards to be reduced to 
the form of a charter; and to theſe the king af- 
fixed his great ſeal. A copy of theſe is entered 
in a book belonging to the archbiſhop's library 
at Lambeths; from whence fir Henry Spelman 
tranſcribed them into his Codex veterum legum, 
which is publithed by doctor Wilkins at the end 

of his Leges Anglo- Saxonicae h. but the original 
articles themſelves are ſtill in. being, and from 
them the following copy i is exactly printed. 
Theſe were formerly in the poſſeſſion of doctor 
Burner biſhop of Salisbury; who in his famous 
paſtoral letter, which was burnt by the order of 
the houſe of commons, having vouched a par- 
ticular clauſe in them the exiſtence of which 
was doubted by ſome of his antagoniſts, the 


3 3 Selden. 1995. 18 3 


whole 
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whole was thereupon printed (though ſome- 


what incorrectly) from the Lambeth manuſcript, 


in the appendix to a tract of thoſe times k. How 
the articles came to the biſhop's hands, he him- 
ſelf will beſt inform us!. From him they de- 
volved to his ſon the late fir Thomas Burnet ; 
and are now in the hands of David Mitchell, 
eſquire, the executor of Sir Thomas; who with 
the utmoſt politeneſs permitted the editor to 
correct the quarto edition, as it came from the 


preſs, by this original. 


k This tract was entitled, 
Reflections upon the opinions 
* of ſome modern divines con- 
cerning the nature of govern- 
ment in general, and that of 
England in particular,” Ato. 
Lond. 168g. | 
_ |! Hiſtory of his own times, 
pag. 32. When archbiſhop 
* Laud's impeachment was 
* brought to the lord's bar, he 
e apprehending how it would 
© end, {ent over Warner biſhop 
_ « of Rocheſter with the keys 


of his cloſet and cabinet, that 


he might deſtroy or put out 
of the way all papers that 

might either hurt himſelf or 
«any body elſe. He was at 

« work for three hours, till up- 

* on Laud's being committe 


eto the black rod a meſſenger 


went over to ſeal up his clo- 


« ſet, who came after all was 
« withdrawn. Among the writ- 
« ings he took away It is be- 
« lieve4 the original magna 
« charta paſſed by king John 
jn the mead near Stains was 
« one. This was found among 
« Warner's papers by his exe- 
« cutor ; and that deſcended 
« to his fon and executor, co- 
« lonel Lee, who” by the in- 
tervention of M. Geddis, ac- 
cording to the author oi tie 
Reflections before mentioned ] 
« gave it to me. So it is NOW 
in my hands; and it came 
very fairly to me, For this 
„ conveyance of it we have 
nothing but conjectute.“ 
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XX 


A. D. 12:18, 
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IN TRODUCTION. 
4. b. 215 THE articles are written on parchment, ten 
— h inches and three quarters broad, and twenty one 
inches and an half in length including the fold 
lor receiving the label. To this label, which is 
alſo of parchment, is appendant the great ſeal of 
king John, of a whitiſh yellow wax and bur lit— 
tle injured by time. The articles are thus endorſ— 
cd in a cotemporary hand, Articuli magne carte 
libertatum ſub figillo regis Johannis; and they are in 
all reſpects legible and perfect, except that in ſec- 
tion 32m a few letters are worn out by the fold- 
ing of the original, which are therefore here 
printed in Italic characters. Though the hand 
is very much alike throughout the whole, yer 
it 


m Though the ſections are conceſſiſſimus, and the like, 


diſtinguiſhed in the original, yet 
they are not numbered ; but 
the numeration is added in this 
edition. both to this and the 
fabſequent charters, for the 


more eaſy comparing of one 


with-the other, as will be more 


fully explained in the ſequel. 


(once 


The reader is alto defirec 
tor all) to take notice that, in 
the priating both of this and 


the reſt, the originals have been 


literally and ferupulouily copt- 


ed even where there was an. 


apparent eiror ; to which, and 
not to the Sele s is of the 
preſs, muft be attributed ſuch 


zrofs fauits as pabblice, Hiatim, 


The editor how ever hath made 
no ſcruple to expreſs at full 
length all ſuch abbrey iatioas in 
the. originals, which are com- 
monly known to thoſe who are 
converſant in records, or where 
the terminations of the words 
were ſufficiently aſcertained by 
the gramma! and ſenſe of the 
context. Where they could 
not be ſo aſcertained he hata 
lett them abbreviated as he 
found them, by adding a com- 
ma or apoſtrophe at the end to 
denote the elifion. To this ac 
count of the method purſued 
in this work, with a view to 
preſerve its accuracy, may be 


a "7 
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it ſeems to be perceivable, that a few parts of it 4 D. 1216, 
were written at ſome little interval of time from AS 
the reſt; particularly after ſections 45 and 46, 
which compoſe each of them one ſhort line not 
extending the whole breadth of the parchment, 
rhe exception n1/ aliter, Ec, is ſubjoined at the 
end of them in a more haſty hand, and connect- 
cd to them by a kind of angular brace, as if add- 
ed at the inſtance of the king's commiſſioners 
upon more mature deliberation. 
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Wu x theſe articles were agreed upon and 
ſealed, the next employment ſeems to have been 
to das them to the form of a charter; of 
which ſuch a number of originals were made that 
one was depoſited in every county a, or at leaſt 
in every dioceſc9. Two, if not three, of theſe 
originals are ſtill exiſting: the two are in the 
Britiſh Muſeum, lately removed thither with 
the reſt of ſir Robert Corton's invaluable col- 
[e&tion, from whence M. Pine's engraved copy 
was taken; and the third was collated by M. 
Tyrrel » with Matthew Paris's copy about ſix- 
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| ty years ago, being then in the archives of the io 
dean and chapter of Salisbury; but, upon dili- 1 
| | | 

alſo ſubjoined, that whereyer is expreſsly referred to as con- 

ay record is vouched in theſe taining it. 

5 notes, the ſame has been ex- 2 R. Coggeſh. 

0 anined with the rolls at the © Chron. Dunſtapl. | 

E 'ower by the editor himſelf, 2 Hiſt. of Engl. 821. and 

0 unleſs where ſome other book Append. 9. 

0 | M 2 gent 
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4b. unis gent enquiry made at that cathedral in April 
bo. we. A. D. 1759, nothing of this ſort could be founda. 
There is alſo a pretty accurate french tranſlation 
of this charter among the records of France, 
probably carried over by prince Louis, which 
Dachieric has publiſhed 1 in his Hpicilegium r. The 
following edition is carefully printed from M. 
Pine's engraving of the Cottonian original, with 
which it has been alſo compared. The original 
is in breadth fourteen inches and an half, and in 
length twenty inches and an half including the 
fold for the label; and was undoubtedly ſealed 
with the ſame ſeal as the articles, but the waxen 
impreſſion was melted and defaced by the unfor- 

tunate fire that happened A. D. 1731s. 


This was owing in part to 
the repairs then making in the 
library, which had thrown the 
books and MISS into ſome diſ- 


order; 


was miſſing. 

Kii. 85733. 

* The other Cottonian ori- 
ginal is much fairer than that 
under ſeal, from which M. 
Pine's engraving was taken ; 
and having been collated, fince 


the quarto edition was publiſh- 


ed, by the obliging care of the 
learned doctor Morton, ſecre- 


tary to the royal ſociety, and 


librarian of the Britiſh Muſeum, 


but it is alſo faid, that 
iy years ago this charter 


the material various readings 
are inſerted in the preſent edi- 
tion. Though it has at preſent 


no ſeal, yet the parchment has 


three ſlits at the bottom; one 
larger than the reſt in the wad. 
dle, and two ſmaller on one 
ſide of it, through which labels 
for ſeals have formerly paſſed; 
which renders it not improba- 
ble, that this is the charter 
mentioned by M. Smith, in his 
preface to the catalogue of the 
Cotton MISS, (Oxon. 1695. 
which he had formerly ſeen, 
with the feals of ſome of the 
barons appendant to it. 


Tre 
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TAE tranſpoſſ tion of the parts of chis char- 4D. 225 
17 7. 
7.7 


articles, will be eaſily found by the help of the 


ter, and alſo its variations from the preceding .y 


numerals which the editor has added in the mar- 
gin*. The moſt material alterations and additi- 
ons are;—i1n chap. 1, the mention of the former 
charter for freedom of eccleſiaſtical elections: 

in chap. 2, the aſcertaining the reſpective re- 
liefs of heirs: — in chap. 4, the puniſhment of 
misbehaviour in ſuch officers as were entruſted 
by the king with the wardfhips of lands, and 
were accountable to the crown for the fame; 
as contradiſtinguiſhed from thoſe, to whom the 
king had abſolutely given or ſold ſuch ward- 
ſhips: — in chap. 6, the alteration of the direc- 
tions concerning the marriage of heirs; which 
in the articles is directed to be done by advice 
of the relations, bur in the charter is ſoftened 
down to barely giving them. notice: in Chap. 
13, the confirmation of the liberties of all citics 
and boroughs in the kingdom, as well as thoie 


of London: the whole of chap. 14, concern- 


ing the manner of ſummoning a general coun- 
cil of the realm to aſſeſs aids and {cutages:— in 
chap. 19, the manner of adjourning the detcr- 
mination of writs of affiſe : —the whole of chap. 


21, concerning the amercements of earls, and. 


barons :—in chap. 26, the ſaving in favour of 


The common arabic ci- ters diſtinguiſh the correſpond- 
piers mark the ſections of the ing ſections of the preceding 
charter itſelf in numerical or- articles, upon which the char- 
der ; the roman numeral let- ter was formed. | 
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;. the reaſonable parts of the widow and children 


of the deceaſed : — in chap. 25, the ſaving in fa- 
your of the debts of inteſtates : —in chap. 35, 
the aſcertaining of meaſures and weights: in 


| chap. 41, the proviſion on behalf of alien enc- 


mies trading in England: —in chap. 42, the ex· 
ception againſt priſoners, outlaws, &c : Hin chap. 
48, the information to be given to the king by 
the twelve knights, before they ſhould redreſs 
any grievances of the foreſt: —in chap. 2, the 
recognition of the king's right to the ſame pri- 
vileges, in point of civil ſuits, as other cruſaders 
enjoyed, which in the articles is doubtfully ex- 
preſſed ; and the abſolute reſpite of ſuch ſuits till 


he returned from the holy land, inſtead of refer- 


ring them to the archbiſhop and bithops: — the 
whole of chap. 3, concerning the reſpite of 
deafforeſting the foreſts which were afforeſted 
by the king's father or brother: — the whole of 


| chap. 54, in reſtraint of the appeals of women: 


—in chap. 76 and 7, the regulations with re— 
gard to the reſtitution of the Welth whom the 
king himſelf had diſſeiſed, and the reſpite of thoſe 
diſſeiſed by his father and brother till his own 
return from the cruſade: —in chap. 58 and yo, 


the referring the diſputes concerning the prince 


of Wales and king of Scots to the judgment of 
their peers, inſtead of the archbiſhop and the 
reſt: —in chap. 61, the aſcertaining the rime for 
redreſs of grievances to forty days; and, to- 
wards the end, the omiſſion of ſeeifying tho 


pope by name: — chap. 62, the general par- 
don : 


INTRODUCTION. XXX1 
don:—and the whole of chap. 63, containing 4 
the general recognition of liberties, and the 1 mu- 
rual oaths of the king and barons. 


D. 1215. 


17 Jeb. 
— 


Ar the end of this charter mention is made 
of certain letters teſtimonial, which the arch- 
biſhops, the legate, and others, had framed by 
the king's command, concerning the liberties 
and ſecurity thereby granted. A copy of theſe 
letters reciting the charter ar length is entered 
in the red book of the exchequer at Weſtminſter; 
which has been carefully. collated by the editor, 
and the various readings of that entry are noted 

at the bottom of the page. 


THE twenty five barons elected by the reſt 
of the nobility, in purſuance of rhe charter, to 
be guardians of the liberties of their country, 
were theſe : the carls of Clare, Aubermale, 
Glouceſter, Wincheſter, Hereford, Roger Bigod 
of Norfolk, and Rohert de Veer of Oxford ; 
William Mareſcall * the younger, Robert Fitz. 


walter, 
in the Britiſh 


u Matthew Paris makes Harleian MSS. 


William Mareſcall the younger 


an earl, and inſtead of Roger 


de Mumbezon gives us Roger 


de Munbray, and for William 


de Lanvalay ſubſtitutes Robert 
Delayal 
theſe three barons, as here 
printed, are extant in the mar- 
gin of a very antient copy of 
king John's charter among the 


Edward the firſt; 


: but the names of a 


M 4 


Muſeum, (num. 746. fol. 64.) 


which ſeems of the age of king 
and they 
are alſo. mentioned as parties 
to the convention entered into 
t Runingmede. (ſee cen- 


ventio inter Fohannem et ba- 
rones.) But the name of another 
of the barons in the Harleian 
MS. Robert de B not be- 


ing 
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xxxii INTRODUCTION. 


4 2 s. walter, Gilbert de Clare, Euſtace de Veſci, the 
— mayor of London, William de Mumbray or 


Mobray, Geoffrey de Say, Roger de Mumbe- 
zon, William de Huntingfeld, Robert de Ros, 
the conſtable of Cheſter, William de Aubenie, 
Richard de Perci, William Malet, John Fitz- 
robert, William de Lanvalay or Lanvaler, Hugh 
Bigot, and — — de Muntfichet. 


THER E Was a ae that attended 


the making of this charter that has not been com- 
monly, if ever, taken notice of before. The 


archbiſhops of Canterbury and Dublin, with 

other gr hs apprehending that by the gene- 
Tality of the proviſions in chap. 48 of the charter 
the very being of all foreſts might be endan- 


gered, entered a proteſt; declaring that it was 


not the intention of the parties that the general 
words of the charter ſhould extend to abolith 
ſuch cuſtoms of the foreſts, without the exiſ- 
tence of which the foreſts themſelves could not 
be preſerved. This proteſt is entered on record 
in the tower of London. 
| | TEE 
ing in that convention, it is » Clauſe 17 Job. m. 27. d. et 
here printed Robert de Ros, Duplicat. ejuſd. m. 21. d. 


according to the reading of Omnibus Chriſti fidelibus ad 


Matth. Paris; and the rather, quos preſentes littere pervenerint 
becauſe de Ros is a witneſs to S. Dei gratia Cant” archiepi/- 
the charters of 9 Hen. III. copus tocius Anglie primas et 
(fee the latter part of Magna ſancte Romane eccleſie cardinalis 


carta 9 Hen. III. and latter et H. eadem gratic archiepr/- 
part of Carta de Foreſla.) copus Dublin M. quoque Lon- 


aon 
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THE mention of theſe foreſt-clauſes cannot 4D. mars, 


but remind us of what Matthew Paris, or ra- 


ther Roger Wendover, has ſo roundly aſſerted; 


that king John granted a ſeparate charter con- 
taining the immunities of the foreſt, becauſe 
they were too bulky to be comprized in one and 
the ſame inſtrument with the other liberties. 
And he has accordingly very formally preſented 


us with king John's charter of the foreſt, agree- 


ing in all material points with that of his fon 


Henry the third; but which, there is reaſon = to 
believe, never had any exiſtence but in the in- 
vention of that legendary monk, or elſe in ſome 
inaccurate regiſter which he copied; in like 
manner as the great charter, which he has given 
us, is eſſentially different from the originals in 
the Britiſh Mutcum and at Salisbury?, and from 
the entry 1n the red book of the exchequer. For, 
not to inſiſt on the ſmall ſize of the original 


don” P . Winton" 53 Bathon et quod nunquam revocentur dele- 
Glaſton H. Lincoln” W. Wy- antur per eoſdem dum tamen do- 


gorn et, Cowentr' ejuſdem minus rex hoc prius ſciat Uni- 


9 42 * —. : ps 7 5 
24. g 2 > 2 . HRT” 7 
ccc — FW n 


gratie dono epijcopi ſalutem in 
Domino um dominus rex con- 


c Merit et per cartam ſuam con. 
Frmawverit quod omnes male con- 


ſuetudines de foreſtis et fore f. 
tariis et eorum miniſtris /tatim 
inguirantur in quolibet comitatu 
per duodecim milites juratos de 
eodem comitatu ui debent eligi 
ber probos homi nes ej uſdem comi- 
tatus et infra xl lie, poſt ingui- 


Sitionem fadtam penitus ita 


verfitati veſtre notum fiert vo- 
lumus quod articulus iſte ita in- 
tellectus fuit ex utraque parte 


guum de eo tractabatur et ex-_ 


preſſus quod omnes conſuetudines 

ille remanere debent fine quibus 

foreſte ſervari non poſſint et hoc 

preſentibus litteris proteſiamur. 
* 2 I yrr. 821. 
Y 1bid. Append. . 


charter 
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4 D. 1215. charter itſelf z there is no clauſe relating to the 


foreſt in the rough draught or capitula, but what 
is adopted and amplified in the great charter as 
granted by king John ; and ſurely there was ſuf- 
ficient room in that draught to have inſerted o- 
ther clauſes, if then in the contemplation of the 
Parties. Ir is likewiſe remarkable that the king 
and the pope, in their ſubſequent proceedings re- 
lative to this tranſaction, mention one charter 
only in the ſingular number. And indeed it 
would have been exccedingly abſurd to have 
loaded the great charter with any clauſes relat- 
ing to the foreſt, if another diſtinct inſtrument 
had been then ſealed for the liberties of the foreſt 
only. We ſhall obſerve too in the ſequel of 
theſe enquiries, that theſe very clauſes were o- 
mitted, and the conſideration of them was ex- 
preſlly reſpited, in the firſt charter of king Henry 
the third; and that they afterwards formed a 
part of his ſeparate charter of the foreſt, which 
was ſettled with mature deliberation when the 
peace of the kingdom was reſtored : which char- 
ter of king Henry it is that Roger Wendover 
has fathered upon king John; though it contains 
(as will preſently be ſhewn) ſome internal evi- 
dence, which makes it almoſt impoſlible to ſup- 
poſe it older than the time of his ſon. Bur let 
us now return to the charter of Runingmede. 


2 See page xxvili. 
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INTRO UCTION. 


TH E barons were too fonfible of P30 Faithleſs 4. a 1215, 


temper of their monarch, to truſt only to ſeals 
and parchment, or even to his ſolemn oath ; but 
demanded alſo a real and ſubſtantial Feel rity 
for his performance of the articles of the charter 
nothing leſs than the cuſtody of the city and 
tower of London till the 1fth of Auguſt then 
next enſuing, and afterwards till the charter 


ſhould be car 1100 into execution. 


To this the 


king alſo conſented, if compliance in his circum- 
ſtances may be called a conſent, and the cultody 


was actually delivereda. 


This convention is re— 


corded in the tower, and is here printed im- 


mediately from the roll“. 


I x this agreement there is notice taken of the 
writs then iſſued for chooſing the twelve knights, 


who, 


according to the tenor of the charter, 


ſhould aboliſh the evil cuſtoms which prevailed 


in the foreſts and other franchiſes. 
are on record in the tower ©, bearing date 


2 R. Coggeſh. 


d Cla. 17. Fob. m. 


27. d. et Dupkcat ejuſd. m. 


21. 4. 
Pat 17. Job. u. 3 
Rex wicecomiti foreftariis 
warenrariis cuſtodibus riparia- 


rum et omnibus ballivis ſuis in 
eodem comitatu ſalutem Sciatis 


pacem firmam ehe reformatam 
per Dei gratiam inter nos et ba- 
ones et liberos homines regni 


Theſe writs 


the 


noſtri ſicut audire poteritis et 
inde per cartam noſtram quam 
inde fieri fecimus quam etiam 
legi publice precepimus per to- 
tam ballivam weſtram et firmi- 


ter teneri Volentes et diſtricte 


precipientes quod tu wicecomes 
omnes de balliva tua ſecundum 
formam carte predicte jurare 


facias xxv baronibus de quibus 
mentio fit in carta predicta ad 
mandatum eorundem vel majoris 

| partis 
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© val. che 19th of June; on which day the peace was 


—— tully concluded, and the king received the ho- 
mage of his barons. Ir therefore ſcems extremely 


partis eorum cram ipſis vel illis 


gquos ad hoc atornaverint per 


iteras JSuas patentes et ad d em 
et locum quos ad hac faciendum 


prefixerint didi barones wel a- 


 fornati ab eis ad hoc Volumus 
etiam et precipimus quod xii 


milites de comitatu tus qui eli- 


gentur de ipſo comitatu in primo 
comitatu gui tenebitur poſt u- 
ceptionem literarum iſtarum in 
partibus tuis jurent de inqu ren- 
dis pravis conſuetudinibus tam 
de wicecomitibus quam eorum 
miniſiris foreſtis foreſtariis 
warennis et warenariis ripariis 
et earum cuſtodibus et eis delen- 


dis ficut in ipſa carta continetur 


Vos igitur omnes ficut nos et 
honorem noſtrum diligitis et pa- 
cem regni noſtri omnia in carta 
contenta inviolabiliter obſerve- 
tis et ab omnibus obſervari fa- 
ciatis ne pro defectu veſtri aut 
per exceſſum weſtrum pacem 
regni noſtre quod Deus avertat 


 tterum turbari contingat E. tu 


vicecomes pacem noſtram per to- 


tam ballivam tuam clamari faci- 

as et firmziter teneri precipias Er 
in hujus & c vobis mittimus Teſte 
meipſo apud Runimed" xix die 


Junii anno regni noſtri xwij mo. 


Py dan 


d The chronicle of Dunſta- 
ple expreſsly fixes the day of 
88. Gervaſius and Protaſius, 


or 19th of June, for the day 


of completing the peace ; and 
the following writ of the king 
himſelf directed to the leaders 
of nis own forces, ſtates the 
peace to have been conclud- 
ed on the Friday after Trinity 
Sunday, which was alfo the 


19th of June though by ſome 


overſight the writ itſelf i 
teſted on the 18th; poſlibl, 
by the clerk's miſtaking a v 
for an x, (xwiij for xxiij) ſince 


the writ entered immediately 


before it on the roll is teſted 
on the 23d of June. See note 


00 below. 


Pat. 17 Fob. m. 23. n. 111. 
Rex Stephano Harengod &c 


| Sciatis quod firma pax facta ft 


per Dei gratiam inter nos et ba- 
rones noftros die Veneris proxima 
poſt feflum ſantte 7 rinitatis a- 
pud Runemed" prope Stanes ita 
quod eorum homagia eodem die 
:4idem cepimus Unde wobis man- 

damus firmiter precipientes quod 

ſicut nos et honorem noſtrum 
diligitis 


INTRODUCTION. 
probable, that the ſeveral duplicates of the great 4 P. 1415. 
charter, (of which we are told that one was 7.7%: 
lodged in every county and biſhoprick e) though _ 


XXXVii 


bearing date on Monday the 15th of June, the 
firſt day of the congreſs, were not completed 


and ſealed till Friday the 19th; and then, having 
obtained the ſecurity which they ſo long had de- 
fired, the barons renewed their profeſſions of 
duty by doing homage to their ſovereign, after 
which the aſſembly was diſſolved. But though 


the barons did not ſcruple to give the king this 


diligitis et pacem regni noſtri 


Ne alterius turbetur quod nul. 


lum malum de cetero faciatis 
boronibus noſtris vel aliis vel 
feeri permittatis occaſione diſ- 
cordie prius orte inter nos ef eos 
Mandamus etiam vobis quod de 
finibus et tenſeriis nobis factis 
occaſione illius diſcordie fi quid 
ſupereſt reddendum ultra pre- 
ditam diem Veneris nichil ca- 
piatis Et fi quid poſt illum diem 
Veneris cepiſtis illud ſtatim 
reddatis Et corpora priſonum et 
obidum captorum tel detentorum 


occafione hujuſmodi guerre vel 
Hnium wel tenſeriarum predic- 


_ outward token of their allegiance, yct they ſome- 
what unaccountably refuſed to certify it under 


tarum fine dilatione deliberetis 


Hec omnia predifta ficut cor- 
pus noſtrum diligitis faciatis 
Et in bujus Tc wobis mittimus 
Teſte meipſa apud Runemed” 
xoiij die Funii anno regni noſ* 
tri xViJP. | 

The avis here f. poken 
of were a kind of tax or mt- 


litary contribution; and are 


twice mentioned as ſuch by 
Matt. Paris, in his life of Wil- 
liam the twenty ſecond abbot 
of S. Albans. 

R. Coggeſh. Chron. Dun- 


ſtapl. 


their 
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4. D. 121 their ſeals *, which could not but raiſe ſome ſuſ- 
8 picions and jealouſies in the king. He howeyer 
proceeded to perform his part of the agreement 
with great apparent ſincerity: he continued en- 
camped at Runingmede till T ueſday the 23d of 
June; and there not only iſſued writs to his en- 
gliſh officers to put a ſtop to all farther hoſtili— 
ties, to ſet at liberty the priſoners, and to levy 
no farther contributions e, but alſo ſent directi- 
ons to Hugh de Bova, a freneh exile* and one of 

hs foreign captains, to convey his mercenary 


xxxviii 


mino regi quod quameungue ſe- 
curitatem habere wellet ab tis 
de pace illa ołſervanda iff 
ei habere facerent preter caſtella 
et ob ſides Poſtea vero quan- 
do dominus rex petiit ab ei, 
ut talem cartam ei facerent 
Omnibus &c Sciatis nos aſtric- 


This appears from a pro- 
| teſt of the prelates entered on 
1 the rolls in the tower: 

! Pat. 17 Fob. m 21.4 
Omnibus Chriſti fidelibus & 
Stephanus Dei gratia Cant 
archiepiſcopus totius Auglic pri- 
mas et ſancte Romane eccleſte 


1 cardinalis Henricus Dublin' ar- tos eſſe per ſacrament' et ho- 
C 1 chitpiſcopus Willielmus London magia domino noſtro Johanni 
* . Petrus Winton" Joſcelinus Ba- regi Anglie de fide ei ſervanda 
1 then et Glaſton Hugo Linco!n' de vita et membris terreno ho- 
. Malierus Vigornienſis Willie!- note ſuo contra omnes homi- 
* mus Coventr' Ricardus Ciceſl”” nes qui vivere poſſint et mori 
4 A epiſcopi et magiſter Pandulfus et ad jura fua et heredum ſuo- 
4 is Aomini pape ſubdiaconus et fa- rum et ad regnum ſuum cuſ- 
Ti miliaris ſalutem Noverit uni- todiendum et defendendum 
1 1 veritas weſtra quod quando ipfi id facere noluerunt Et in 

1 fata fuit pax inter dominum hujus rei teſtimonium id ipſum 
k 1 regem Johannem et barones An. per hoc ſcriptum proteflamur. 

HK glie de diſtordia inter eos orta s See note (d) immediately 

. idem barones nobis preſentibus preceding. | 

1 Fl it audientibus promiſerunt do-. R. Coggeſh. 

| | forces 
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forces home to their reſpective countries. After AD. mig. 


this he retired firſt to Odiham and then to Win- 
cheſter; where, by the advice of archbiſhop 
Langton ana the barons, he on Saturday the 27th 
of Tune iſſued out writs to all the ſneriffs in Eng- 
land, and to the twelve knights elected in every 
county, directing them to compel all perſons to 
take the oath of obedience to the twenty five 
barons, Which the charter had preſcribed; and, 
in default thereof, to ſeiſe their lands, tenements, 


and chattels into the king's hands, and to con- 


vert the latter into money towards the relief of 


the holy land“. 


i Pat. 17 FJobn. m. 23. 2. 


110. OE 

Rex Hugont de Bowa ſalu- 
tem Mandamus wobis quod in 
fide qua nobis tenemini non re- 
tineatis aliguem de militibus vel 
ſerwientibus qui fuerunt apud 


D:wer ſed in patriam ſuam in 


face fine dilatione ire faciatis 
Et in hujus &c T. meipſo a 
pud Runimed xxitj die |} unit 
anno regni noſtri Vi SP?. 

* Pat. Jab. m 21.3 105; 

Rex wicecomiti Warewic et 
durdecim militibus electis in eo 
dem comitatu ad tuqu rendum 


t delendum pravas conſuetudi 
nes de 


wicecomitibus et eorum 
miniftris for eſtts et foreſtariis 


warennic et warennariis ripasts 


t earum cuſtodivus ſalutem Man- 


Bor 


damus wvobis quod ſtatim et fine 


di'atione ſaiſiati; in manum noſ.. 


tram terras et tenementa et ca- 


talla omnium illorum de comitatu 
Warewi qui jurare contra- 
dixerint wigiiti quingue baro- 


nibus ſecundum formam conten- 


17 Job. 


WW 


tam in carta noſira de liberta- 


tibus wel ei quos ad hac ator* 
nave int Et fi jurare nolue- int 
jta im yoſt quindecim dies comple- 
to; preterguam terre et tenementa 
et atalla enrum in manu noſtra 
 ſa:ſita ſgiſita fuerint omnia ca- 
talla ſua verdi faciatis et dena- 


rios inde perceptos ſaluo cuſto- 
diatis debutandos ſubliais terre 
ande Terras autem et tenemen- 


ta corum in manu noſtra tenea- 


tis guouſque juraverint Et hoc- 
proviſum eſt per judicium domi- 
e ni 


by * 
* 
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4.D. r215; Bur the king, who appears at firſt view of 
3 rl theſe conceſſions to have ſurrendered at diſcreti- 
on to his barons, in reality only diſſembled, in 
order to gain time to deceive them. Before the 
congreſs at Runingmede he had written to the 

pope an account of the itraits to which he was 
reduced; and immediately afterwards (as may be 
collected from the event) he diſpatched a meſ- 
ſenger to Rome with a copy of the charter 
which he had granted. Pope Innocent was not 

of a temper to put up with any fligat on his 
authority, which the whole of this tranſaction 
(conſidering the former applications of both par- 

ties to the holy ſee) appears very evidently to 

have been. He therefore on the 24th of Auguſt 
iſſued out a thundering bulle! which vacated 


ni Cant archiepiſcopi et baro- long, fates the former recon- 
num regni noſtri Et in hujus &c ciliation of king John to the 
Teſte meipſo apud Minton xxvij holy ſee ; his ſurrender of his 
die Juniia r n. xv29. kingdoms, and becoming 2 
laem mandatum eſt omnibus vaſal to the pope ; his taking 
vicecomitibus /'nglie. the croſs for the holy land; 
At the end of the great the pope's late interpoſition as 
Charter in Dachierie's Spicilegi= mediator ; the king's offer of 
um before mentioned ( xii. a compromiſe the obſtinacy of 
573.) there is a french tran- the barons ; and the ſupineneſs 
lation of one of theſe writs, of the biſhops ; and that there- 
directed to the ſheriff of Su fore the king had been com- 
thantefire, and dated Odibaam, pelled to enter into a baſe and 


Fon. 


oo. 


Ci. e. Odiham) /e wint et ſep- vile compoſition, to the great 
tain jor de Juig lan de noſtre derogation of his rights and 
regne ais et ſeptain. the honour of his crown ; and 


! This bulle, which is very then ee in theſe words 
MO | Quin 
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the whole charter as unjuſt and obtained by com- 4 PD. 1215. 
7 Job. 
pulſion, and prohibited the king to obſerve it or 


his barons to require ſuch obſervance. This de- 
termination of the holy father was eagerly em- 
braced by the king and his adherents; who now 
thought themſelves releaſed (ſuch was the logic, 
and fuch the religion of the times) from every 
engagement into Which they had entered, and 
empowered to trample on thoſe liberties which 
they had ſolemnly ſworn to maintain. 


Tux ſubſequent proceedings of the king and 
his barons being foreign to the purpoſe of this 
diſcourſe, (which is only to trace the hiſtory and 


Duia vero nobis a Domino dic- 


tum eſt in propheta Conſtitui 


1 ſuper gentes et regna it evel- 8 


as et deſtruas edifices et plan- 


«tes itemque per alium pro- 
* phetam Difſolve celligationes 
* impietatis ſolve faſciculos de- 
primentes” Nos tante maligni- 
tatis audaciam diſſimulare no- 


 lentes in apoſtolice ſedis con- 


temptum regalis juris diſpendi- 
un Anglicane gentis opprobrium 
et grave periculum totius negotii 


Crucifixi quod ubique i mmineret 
niſi per authoritatem noſtram 


Yevocarentur emma que a tanto 


Principe cruceſignato Laliter 


ſunt extorta et ipſo wolente ea 
ſervare ex parte Dei omnipoten- 
lis patris et fills et ſpiritus ſanc- 


N progreſs 


ti authoritate quague apoſtolb- 
rum ejus Petri et Pauli ac noſ- 
tra de communi fratrum noſ- 
trorum conſilio compoſitionem Hu- 
juſmodi reprobamus penitus et 
damnamus ſub interminatione 
anathematis prohibentes ne dic- 
tus rex eam 9bſervare preſumat 
aut barones cum complicibus ſuis 
ipſam exigant obſervari tam 
cartam quam 0' ligationes ſex 
cautiones quecungue pro ipſa wel 
de ipſa ſunt fate irritantes pe. 
nitus et cafſantes at nullo un- 


quam tempore aliquam habeant 


firmitatem Datam nagnie no- 
29 calendas Septembris pontifi- 
catus nojiri decimo octave. 1 


Rym. 204. 2 Pryn. 342. 


ü INTRODUCTION. 
#Dirare. progreſs of the charters) it may ſuffice to ob- 


[PAP ſerve in brief, that, the barons ſtill proving re- 
fractory, the pope. e e them, firſt 


—̃ — ys ey 


e rer 


ier, . 


— — 
I — 


——— — —y—f ᷑ ͤͤ — ̃ ͥ — - —3ů—— 


— 2 " _ - a - 
=_ \ : — 
ay es. > . 
= — N 4 * 4 —— 3 % 2 . 
k as . , 
7 v D.C. OA... 


* — 4 —— e era ae ear + 
* 27 * . an 


generally, and afterwards ſpeciaily by name, as 
being worſe then the Saracens themſelves in ob- 
ſtructing the king's expedition to the holy land: 
that the king hired a body of foreign troops, and 
gained ſuch advantages over his barons, that they 
had recourſe to the deſperate expedient of call- 
ing over Louis, the eldeſt ſon of king Philip 
the ſecond of France, to accept their allegiance: 
that he according landed in England on the 21s 
of May 1216, and reduced king Jobn to great 
difficulties: but that in the midſt of theſe com- 
motions the king died unexpectedly on the 180 
of October at Newark; 
was Carried to Worcelter, and there e 


from whence his body 


His ſon bony the third, being then only nine 
years old, was on the 28th of the fame month 
crowned at Glouceſter by Gualo the pope's le- 
gate, in the preſence of a few ſpiritual and tem- 
poral lords who adhered to him. Among theſe 
the principal was William Mareſcall earl of 
Pemboke, who was ſoon after“ made guardian 


or Pur of the king and age, and im- 


m M. Carte aſſerts, (2 Hiſt. 


2, 3.) that he did not aſſume 
this title till the 29th of No- 


vember, or thereabouts; but 


the contrary 1s evident trom 
the cloſe of the great charter 
granted at Briſtol, wherein 
he is fo ſtiled on the 12th, 


mcdiately 


— 
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mediately ſummoned a great council to meet at 4 P. 1216, 


Briſtol on the 11th of November», being the feſ. 


val of S. Martin. At this council a vaſt: con- 


courſe of the prelates, nobility, and others at- 
tended; and there the legate abſolved them all 
from their allegiance to prince Louis, and made 


them ſwear fealty to king Henry: and the next 


y, being the 12th of November, the king by 


1 Hen. III. 


the advice of his council renewed the great char- 


ter which was granted by his father, with ſuch 


alterations and amendments as the circumſtances | 


of the times had made neceſſary 9, 


FE & » 


" 1 Leland Collectun. 535. lantur imperio mors et vita 
Ann. Wayerl. Rob. Glouc. adominus et pater noſter ex hae 
* An authentic account of luce feliciter migraverit cujus 
all theſe tranſactions is pre- anima in celeſtibus collocetur 
ſerved upon record, in a letter wos ire volumus quod celebra- 
fom the king to the chief juſ- tis ſolempniter ex more debito 
ticiary of Ireland, of which regalibus exequits in ecclefia 
be following is a faith ful copy: beate Marie Wygorn' convene- 
Clauſ 1 Hen. III. m. 14. runt apud Glouc' plures regn; 
d. et m. 25. d. noſtri mag nates epi ſcopi abbates 
Rex G. 4 Mariſt ie comites et barones qui patri 
roſun Hibernie ſalutem Mul. noſtro wiventi ſemper aſtiterunt 
(plices vobis gratiarum reſeri- fideliter et devote et alii quam- 


wroicio veſtro felicis memorie Simonis et Jude in eccleſia beati 
 quondam regi Anglie patri Petri Glouc' applaudentibus cle- 
ro exhibito nobiſque exhiben- vo et populo per manus domini G. 
v et de hits gue per fidelem noſ- titulo ſancti Martini preſbyters 
rum Radulfum de Norwic" cle- cardinalis et apoſtolice ſedis la- 


aitur jubente ipſo cujus famu- tunc preſentium indocata ſpi- 
| N 2 Titus 


mu actiones de bono et fideli pluri mi ubi in feſto apoſtolorum 


um nobis fgnificaſtis Cum gati in Anglia et epiſcoporum 


A. D: 1216. 
1 Hen. III. 
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Ly Iris ſomewhat ſurprizing that none of our 
hiſtorians, antiquarians, or lawyers, that have 
fallen within the editor's obſervation, ſhould 
take any notice of this charter; except M. Tyr- 
rel and M. Prynne, the former of whom ſeems 

to have had ſome imperfect notion that ſuch a 
one was at this time granted, though he ſome- 


ritus ſuncti gratia puplice fui- 
mus in regem Juglie inuncti et 
coronati fidelitate ct homagio 
omnium illorum nobis exhibitis 
Duod wobis ut deli noſtro duxi- 
mus intimandum ut de honore et 
ſucceſſu noſtro felici gloriemint 


Sane cum audierimus ingignati- 


cuem guandam inter ane nio ra 


tum dominum patrem noſt rum 
et quoſdam noviles regni noſtri 


fine cauſa nos neſcimus fic agita- 
tam exlitifſe et illum volumus 
im per petuum aboleri et obliwviſci 
quod nunguam menti noſtre ad- 
 hereat et ut ceſſante cauſa ceſjet 
e ectus quicquid extiterit erga 
?þſium concepte indignationis pa 

rati ſumus et olumus pro Si- 
ribus noſtris expiare fingulis 


cum ſubditorum confilio et deletis 
de regno pravis conſuetudinibus 
in libertatum et liberarum con 


exortam utrum cum cauſa wel 


prebends guid ratio diffaverit 


times 


bilium patrum noſirorum refor- 
mare gratioſas unicuique tribu- 


endo quod fibi debebit cum rati- 


one competere d hoc ſciatis quoi 


celebrato nuper concilio aud 


Briſtol ubi conwvenerunt uni- 


werſs Anglie prelati tam epij. 
cop: abbates quam pr iores et 
multi tam comites quam bar. 
nes qui etiam univer/aliter fats. 
litatem nobis puplice faciente: 
conceſſis cis libertatibus et liberi; 
conſuetudinibus ab eis prius poſ- 
tulatis et ipſis approbatis promp- 
ti et proni ad mandatum 1. 
trum in partes ſuas cum gaudi. 


ſunt reverſi Speramus quidem et 


in Domino confidimus quod reg-- 
ni nyftrs flatus divina facente 
clementia in melius commutali- 
tur De domina regina mali 
noftra wel fratre noftra mitten. 
dis in Hiberniam vobis repo 
demu: qued habito confaito Fedeli. 


um noſtrorum et afſenſu quid 


Suetudinum innovatione dies no- nobis ef tommeda noſiro et regt 
| no ſir: 
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times confounds i it with that of king John, and 4. D. 1216. 
at other times with the ſecond charter granted 
by this king in the ſucceeding year e; and the 


latrer once ki ily refers 


by a marginal note 


to a great charter granted in the firſt year of 
Henry the third. But irs exiſtence will not bear 


| a diſpute, ſince it is not only clearly referred to 
in the record juſt cited in the notes, 


but the ori— 


ginal itſelf is luckily preſerved in che archives of 
the cathedral ar Durham, from which the tol- 


low ing copy 18 taken . 


8 charter itſelf is in breadth ſeventeen 
inches, and in length from top to bottom ſome- 


what more than ſixtcen. 


noſtri expedire viderimus fa- 
ciemus Rogamus igitur dilectio- 
nem veſtram quatinus et ff 
bone memorie J. patri noſtro 
faeles extiteritis et dewoti tanto 
nobis fideliores exiſtere curetis 
guanto ſcitis nos auxilio et con- 
{lia veſtro in hac teneritate noſ- 


tra plurimum indigere capientes 


 faclitatem de fingulis Hibernie 


magnatibus et aliis qui nobis 
ipſam facere tenentnr Relinui- 


mus adbuc nobiſcum Radulfum 


de Norabic ut de hits et aliis 


per ipſum wvoluntatem noſiram 


plenius wobis fignificemus Volen- 
tes ut eiſdem wos et ceteri fideles 


aoſtri Hibernie gaudeatis liben- 


N 


M 


It has two endorſe- 


tatibus quas fidelibus noſtris de 
regno Anglie conceſſimus et illas 
wobis concedemus et confirmabi- 
mus Teſte c. | 
2 Tyrr. 828, 1103, 1117. 


Append. 21. 3 Tyrr . 


TY. | 
J 3 Rec 94. 

See Magna Carta 1 Hen. 
III. The editor is obliged to 
doctor Dickens, prebendary of 
that church, and royal proteſ- 
ſor of Greek in the univerſity 
of Oxford, and alſo to M. 
Bowlby the chapter-clerk, for 


fully collating his copy with 


the original at Due. 


3 pe ments 


1 Hen. III. 
— 


their kind afliſtance in care- 
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A. D. 1216. 
I Hen, III. 


5 


ments upon it: the one, Magna carta Henrici re, 
is iij; the other, Carta Henrici regis de libertati. 
bus conceſſis hominibus regni ſui. It was ſealedh 
as itſelf informs us, with the ſeals of Gualo the 


legate and William earl of Pembroke; king 
'Foha's great ſeal having been loſt in paſſing 


the waſhes of Lincolnſhire, and no new ſeal be- 


ing made for king Henry till two years after: 
The labels remain to which theſe ſeals were al. 
fixed, bur the impreſſions themſelves are unfor. 


runarely loft. 


Tux variations between this and the great 
charter of king John are very conſiderable, and 
may be exactly found by comparing the fever! 
ſections of cach, according to the pumeration 
which the editor has added in the margin:. The 


following are the moit remar bable: ==in chap.1, 


nn EB rage * 


ew 
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{eleven weeks after his protec- 


the not mentioning the charter concerning cc. 
clefjaſtical elections: in chap. 3, the addition 
concerning the duration and the right of Ward. 


ſhip: —in chap. 5, the indulgence to guardian, 
By Wy ION them to deliver up the land to 


It has not, even in later torſhip cnn) which was 
times, been altogether unuſual ſealed with Oliver's ſeal, 
for the ſucceſſor to defer for * In this inſtance, as in the 
2 while the making of a new former the ciphers denote the 
great ſeal, and in the interim ſections of the charter betore 


to uſe his predeceſſors. The us in their own numerical o- 


editor has met with a patent der ; the numeral letters difin. 
of Richard Cromwell, dated guiſh the correſpondent fect! 
the 18th of November 1658, ons in king John's charter. 


their 


1Cll 
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their wards (when of age) in as good condition 4 P. ,,.6 


as they found it, not in as good as it would bear; 
and the extenſion of the ſame rule to the cuſto- 
ia of the temporalties of church- preferments: 

— in chap. 6, the ſtill farther encreaſe. of the 
power of the. lords with reſpect to the mar- 
riage of their wards, by making it no longer ne- 
ceſſary even to apprize their relations of che in- 


ended marriage, but only in general prohibiting 
the diſparagement of the heir: — in chap. 7, the 
farther proviſions on behalf of widows claiming 


dower: in chap. 9, the putting unwilling deb- 
tors upon the ſame footing, with reſpect to the 
remedy of their creditors, with thoſe that are 
actually inſolvent : — ind immedately after, the 
total omiſſion of three chapters of king John's 
charter, (x, xi, xii,) concerning debts to Jews, 
ſcutages, and aids: alſo the e of two o- 
thers, (xiv, xy, ) concerning the manner and 
reaſons of levying ſuch aids and Cum and 
of another, (xxv,) concerning the farming of 
counties, hundreds, &c; and again, of another, 
(xxvii,) concerning the diſpoſition of inteſtates 


eſtates: —in chap. 21 oF = Henry's charter, 


the fixing a ſtated time wherein conſtables keep- 
ing caſtle-guard ſhould pay for the proviſions, 
&c, taken up for their uſe: —in chap. 23, the 
reducing to a certainty the hire of carriages ta- 
ken by the king's purveyors: — the omiſſion of 


another chapter of king John's charter, (xlii,) 


concerning the general leave which was therein 
given to depart from or return to the realm? 
N 4 and 


WS Irs; *%. 1 
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4 P. 116. and of another, {xlv,) concerning the makin 
of judges and other officers out of ſuch only, as 
were skilled in the law of the land and deſirous 
to obſerve it; and of another, (xlviii,) concern- 
ing the abolition of evil cuſtoms relating to fo- 
reſts, warrens, ſheriffs, and rivers:—the omiſſion 
of fix more, (xlix, I, Ii, it, li, Iv,) concerning 
the re-delivery of hoſtages, the ſending home 
the foreign mercenaries, the reſtitution of ſuch 

_ engliſh ſubjects as had been diſſeiſed or eloigned 
by king John, or his father, or brother, the 
reſpire of de- afforeſting the new foreſts, the 
ſettling certain diſputed wardſhips of lands and 
religious houſes, and the adjuſting certain arbi- 

trary fines and amercements; all which were in 
ſome meaſure of a perſonal nature, and related 
principally to king John himſelf: the omiſſion 
of three others, (lvii, lviii, lix,) concerning the 

reſtitution of the welſh ſubjects diſſeiſed or e- 
loigned by king Henry the ſecond and king Rich- 
ard the firſt, the matters of Lewelin prince of 
Wales, and Alexander king of Scotland; which 
were temporary clauſes, and therefore improper 
to be renewed: the omiſſion of three more, 
(i, Ixii, xiii,) concerning the election and 
powers of the twenty five barons, &c; which 
was probably occaſioned by a conviction how 
derogatory from the rights of the crown that 
ſingular proviſion was, and how unneceſſary to 
be renewed in regard to a young prince, of 

whom there was yet no reaſon to be jealous : — 
. FT. | | | and 


erga vos deliguerit ipſius delicti 1 166. 
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and, laſtly; the addition of chap. 42 in king Hen- 4.D. 1g 


ry's charter, which firſt takes notice of almoſt 


all the omiſſions of a general nature above ſpe- 
cified, excepting thole for which ſome particu- 


lar reaſon has been here aſſigned, and thoſe re- 
lating to inteſtacy and the making of judges, 


which are paſſed over in total ſilence; and then 
ſtates the agreement of the prelates and barons to 


reſpite theſe matters of a weighty. and dubious 
nature, till fuller deliberation could be had. 
This reſpite may be conſidered as a kind of an 


engagement on behalf of rhe infant king, that 
- the ſe articles ſhould be reviewed, and a new 


charter granted, whenever the public rranquilli- 


ty was reſtored. 


As ſoon as this charter was completed, we 
find the protector extremely active in inviting 
the abſent nobility to return to their allegiance, 
with a promiſe of abſolution for what was paſt u; 
ſince, however the king's father might have 
offended, the young prince (in whole name 


thoſe letters were in general iſſued) was certain- 
ly innocent of any crime*. And on the 6th ot 


February following a duplicate of the ſame char- 


o Pat. 1 Hen. III. n. 12. d. debemus e immunes nec delic- 


extant in 1 Rym. 216, and um ſuum aliquatenus nobis 
Harl. MSS. numb. 86 diebet imputari — Tefle comite 

x —Licet bone memorie Jo- xvii} die Novembris. Pat. 1 
hannes pater noſter in aliqua Hen. III. m. 16. cited in 1 Brad, 


cer 


1 Hen. III 


— 


1: IND RODUCTFON:: 
4-2. 16.ter was tranſmitted to Ireland, under the ſeals 
V of the legate and protector, for the benefit of 
the king's faithful ſubjects there; with ſome few 
alterations which the local neceſſities of that 
ifland required. The original of this iriſh char- 
ter is not perhaps now extant; but there is an 

antient entry of it in the red book of the exche- 

quer at Dublin, which M. Tyrrel appears to 

have been in ſome 9 „ and 


7 Pat. 1 Hen. 771 m. 13. de majori conſilio proprio figillo 
Rex archiepiſcopis epiſcopis ſignaturi Teſte apud Gloc 10 die 


abhatibus comitibus baronibus 
militibus et libere tenentibus et 
omnibus fidelibus ſuis per Hi- 
berniam conſtitutis ſalutem Fi- 
delitatem vet ram in Domi no 
commendantes quam domino pa- 
tri noſiro jemper exhibuiſtis et 
nobis eſtis diebus noſtris exhibi- 
turi Solumus quod in fignum 
fidelitatis deſire tam preclare 
tam inſignis libertatibus regno 
noftro Anglie a patre et nobis 
conceſſis de gratia noſtra et dono 
in 1egno noſtro Hibernie gaude- 
atis vos et veſiri heredes in per- 
petuum Quas diſtindte in ſcrip- 
tum redactas de communi conſilio 
omnium fidelium noſtrorum vo 
bis mittimus fignatas figillis do- 
mini neſtri G. apoſiolice ſedis 

legati et fidelis noſtri comitis M. 
Mareſe rectoris noſtri et regni 


arftri quia figitlum nondum ha- 


buimus eafdem proceſſu temporis 


Februarit. 
In like manner the charters 


of 9 Hen. III were tent to Ire- 


land; as is conjectured from 
a letter to king Henry by the 
archbiſhop of Dublin, ( 3 Pryn. 
64 ) which mentions cartam 
wveſtram ad partes Hibernie nu- 
fer tranſmiſſam in qua non ſo—- 
lum eccleſiis et eccleſiaſticis viris 
ſed omnibus ſecularibus et nun- 
danis antiquas debitas et con- 
ſuetas libertates conceſſiſtis et 
confirmaſtis. This letter M. 
Prynne takes to have been writ- 
ten about the 9 Hen. III: yet 
as it has no date, and cartam 
is here ſpoken of in the ſingu- 
lar number only, it is poſſible 
that this may refer to the tranſ- 
miſſion of the charter now be- 
fore us. 


z 2 Hiſt. of Engl. 828. 


3 Hiſt. of Engl. Append. 17. 
OW of 


___ TNTROBUCTION. 24 
of which the various readings are given at th 
bottom of the page in the following edition a. 


ON the 23d of June following writs were 4. D. 1217. 


iſſued to the ſeveral ſheriffs in England, com- 
manding them to cauſe the charter of liberties 
to be publickly read in full county-court, and to 
ſee that the liberties therein contained were firm- 
ly obſerved in their bailiwicks. The inaccuracy 
with which theſe writs are entered on the roll 
might occaſion a doubt, (if the contrary were 
not extremely clear) whether Henry did not alſo 
at this time grant a charter of the foreſt, as well 


as a great charter of liberties; for they ſpeak; in 


the beginning, of charters in the plural number, 
though, toward the end, of only one charter in 
the Gngular? ; 


It. 


04 D. 29175. 


a The copy of this entry was 


taken and tranſmitted to the 


editor by the kind aſſiſtance of 
doctor Lyon prebendary of 8. 
Patrick's, and doctor Fletcher 
rector of S. Mary's, Dublin. It 
may ſeem ſomewhat ſingular, 
that, both in the original at 
Durham and this entry at 


Dublin, a blank ſhould be left 


for the chriſtian names of two 
of the biſhops (of S. David's 

and Bangor) who were preſent 
at the granting of this charter. 
But as the ſcribe was probably 


an Engliſhman, and the names 
of the prelates were pure 
Welſh, Jorwerth being then 


biſhop of S. David's, and 


Cadwgan biſhop of Bangor» 
( Godw. de Praeſul. edit. Rich- 
ardſon.) it may in ſome ſort 

account for the omiſſion. 
b Clauſ. 1 Hen. III. m. 10. d. 
Rex wicecomiti Migorn ſa- 
lutem Precipimus tibi guod die et 
loco comitatui tui legi facias car- 
tas libertatum quas baronibus et 
omnibus aliis de regno noftro per 
commune concilium regni noſtri 
| conceſſimus 
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1 Hen, III. 


INTRODUCTION. 


Tr is not toour purpoſe to recount the other 
tranſactions of this ſummer, whereof our hiſto- 
ries in general are full. We have only to re- 


mark, that prince Louis, after a ſeries of ill tuc- 


ceſs, 
Henry; and to that purpole a congreſs was held 


was conſtrained to make peace with king 


in a little iſland of the Thames adjoining to 


Kingſton in Surry on the 11th of September «. 


| This congreſs was probably not fniſhed till the 


1 3th, being Holyrood- eve, which Matthew of 


Welt minſter and Ralph of Coggeſhale have 


fixed for the time of concluding the treaty. 


The articles of peace (dated on the IIth of Sep- 


tember at L.ambeth ) are extant in the collections 


f Rymera, Dachierie®, and alſo of Martene and 


Durand, whoſe copy confderably differs from 
the others; particularly it the inſertion of this 


remarkable article, that prince Louis ſhould re- 


ſtore to the 


W 


king, among other writings and re— 
cords, the charters of liberties granted by king 


John. Theſe writings and records had proba- 


conceſſimus et quam dominus le- 


gatus ſigillo ſuo confirmadit ct 


libertates in carta ipſa conten- 
tas omnibus fidelibus noſtris fir- 
witer facias obſervari in balli- 
a tua Quia vero nondum c 
Teſte comite apud Certes' xxiij 
die Junli. 

Liber de entiqu. 2 Lon- 
451. 38. + 

4 1 Ped, EST: 

20 $997, abud Lamech, 


9. Spicil. 171. 
 # Item dominus Lodevicus 
reddat domino regi rotulos de 


ſcacario, cartas Fudeorum, et 


cartas factas de libertatibus 


tempore regis Johannis à P. 
Rumougrend, perhaps, ad Pra- 


tum Runingmed'] et omnia alia 


ſcripta de ſcacario quod habe? 


nov. A.- 


bona fide, 1 Theſaur. 


necdot. 858, 


bly 


＋ 
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bly been placed i in his hands by the diſcontented 4 


barons; nor is it an extravagant conjecture to 1 Hen. A. 


ſuppoſe, that the capitula of king John's charter 


were among them, and that, as this tranſaction 


was brought to a period at Lambeth, they thence 
came to be depoſited in the archiepiſcopal libra- 
ry there. 


Ir is obſervable that in this treaty, of the 1 1th 
of September, there docs not appear to have 
been any oath or engagement on the part of the 
king to confirm the 2 of his father; which 
; nail of the monaſtic writers have ſtated as a 
principal part of it, probably confounding this 
with the enſuing congreſs which was held on 
the 23d. For, the treaty of peace being ratifi- 
ed, the king on the 14th of September granted 
letters of protection and ſafeconduct to prince 
Louis dated at Kingiton®, and others on the 

19th to his adherents dated at Mercton *, in Sur- 
ry. At the latter of which places the manuſcript 
chronicle of the city of London informs us that 
a ſecond congreſs was held on the 23d of Sep- 
tember, at which were preſent the legare, prince 


Louis. 

: # 
s Pat. 1 Hen. Ill. un. 8. m. 3 AD: MCCXVII ij idus Sep- 
orinted in 1 Rym. 222. tembris fucta eſi pax c apud 


h Pat. 1 Hen. III. m. 3. ibid. Ning ſtoe . . . Poſtea ix fal. 
This chronicle is preſerved Oclobris wenerunt apud Mer- 
at the townclerk's office in a ton dominus legatus domi nus 
book entitled Liber de antiguis Lodewycus et omnes fere mag- 
fegibus ; which (in fol. 38. b.) mates Anglie comes Brit' et mul- 
has the following paſſage; ti alii de Francia ubi eft firma- 
iq 
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lv INTRODUCTION. 
| 7 5 % Louis, almoſt all the nobility of England, the 
count of Bretagne, and many others of the 
French; that king Henry there granted to his 
ſubjects a new charter of liberties with ſeveral 
additions and improvements, which was then 
ſealed with the ſeals of the legate and William 
Mareſcall the elder, but was afterwards renew - 
ed and ſealed with the king's own ſeal in the 
ninth year of his reign; and that at the ſame 
time the king granted alſo a charter of the fo- 
reſt; for which two charters the whole king- 
dom gave him a fifteenth part ot their movea- 
blcs. 


NE w as this account may appear and unno- 
ticed by all our hiſtorians, except very 1mper- 
fectly by Tyrrelk, it is however inconteſtably 


ta eft pax inter ipſos . . » 
Dominus vero rex Anglie con- 
ceſſit et carta ſua confirmawvil 


amnibus liberis hominibus regni 


ſui omnes libertates et liberas 
conſuetudines quas habucrunt 
tempore predeceſſorum ſuorum 
regum Anplie cum augmentati- 
one aliarum libertatum in pre- 
licka carta contentarum Que 
guidem carta quia domi nus rex 
nullum proprium figillum tunc 


remporis habuit propter minorem 
tam clerici quam laici dicto regi 


etatem /igillata fuit ſigillo pre- 


dicti legati et figillo Villielmi 


Mareſcalls Anglie ſenioris rec- 
roris predicti regis et regni ſui 
| Dita were carta plea ann 


regni predicti regis nono fuit 
renovata et ſigillo ſuo proprio 
figillata Et tunc temporis idem 
rex fecit eis cartam de foreſta 
per quam multum fuerunt al- 


leviati de gravami ne et moleſtia 


Nam antea quilibet home pro 


una fera capta fuit oculis wel 


vita privatus qui poſtea pro tali 


tranſgreſſione fuerunt tantums- 


mods incarcerati et graviter re- 
dempti Pro predictis vero cartis 
dedit univerſitas regni Anglie 


quintam decimam partem omni- 
um mobilium ſuorum. 
* Hit. of Engl. 828. 
| confir med 
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confirmed by the original charter itſelf now pre- 4 Pt 
1 Hen. III. 


ſerved in the Bodleian library at Oxford; from 
which the following copy is very carefully and 
exactly printed. This charter is in breadth ſeven- 
teen inches, and in length (including the fold 
for the label) twenty three. It has the follow- 
ing endorſement on it in a cotemporary hand, 
Magna Carta Caps. xiiij de Lanc. te. which ſeems 


to have been a mark denoting the capſule or 


drawer, wherein it was depoſited at the abbey 
of Glouceſter, to which religious houſe it is 


thought to have once belonged. In a ſomewhat 


later bur very antient hand it is alſo thus endorſ- 
cd, Carta H. regis de libertatibus magne carte H. 
reg. avi noſtri. Regiſtratur I . . . . . at. There 
ſtill remain affixed to it by parchment labels the 
ſeals of Gualo the legate and William Mareſcall 
carl of Pembroke, the former in white wax, 
the latter in green. 


Tu E variations of this charter from the pre- 
ceding one, of the 12th of November 1216, will 
be found in the ſame manner as before; by com- 
paring the ſeveral ſections or chapters, which 
are marked with ciphers in numerical order, 
with the correſponding ſections of the other, 
referred to by the numeral letters. The princi- 
pal are theſe ein chap. 7, the additional clauſes 
allowing widows to remain in the capital meſ- 
| ſuage, and to have their eftovers, during their 
quarentine; and fixing their dower in general 


to be the third part of their husband' 8 lands: — 
in 
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g 

p 4 P. a1. in chap. 13, the omiſſion of aſſiſes of dJarrein pre- 
| — = ſentment, the leaving indefinite the number of 
i : the knights and ths juſtices of aſſiſe, the abo- 
[| | liſhing the election of the former, and the redu- 
5 eing the times of taking aſſiſes to once in every 
3 your: — in chap. 14, the total change of the 
i | manner of determining ſuch aſſiſes as remained 
p undecided beyond the {tated time, either by re- 
þ ferring them to the jultices themſelves in other 
fi parts of their eyre or circuit, or in caſes of dif- 
| aculty by adjourning them into bank: — in 
| ? chap. 15, the confining afliſes of darrein preſent - 
N z2ent to be taken in bagk- only : —1n chap. 16, 

bi | the diſtinction between the amercement of he 


king's villeins and thoſe of other lords: — in 
| chap. 18, the more clear and expreſs definition 

of eccleſiaſtical privilege with reſpect to amerce- 
ments: — the addition of chap. 20, concerning 
TS the defence or appropriation of rivers : — in 
| bk chap. 22, the omiſſion of the reaſonable parts of 
the children; unleſs (as is probable) that omil- 


| ion mult be charged on the ſeribe, and not on 
1 rhe markers of the charter: — in chap. 23, the 
23 allowing forty days, inſtead of three weeks, for 


br the payments to be made I conſtables keeping 
| caſtleguard: — in chap. 24, the confining the 
. 6 exemprion of knights in the king's army, from 
1 the duty of caltlcguard: to be only in reſpect of 
thoſe fees for which they do actual ſervice:— 


75 2 8 K | h 
| the addition of chap. 25, which priviieges the 

4 . carriages of cccleſiaſtics, knig ghts, 3 
2 Chap. 34, the diſtinction between eu man 

* 


1 

0% 
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fla and juramentum: —in chap. 25, the more 
_ ample proviſion againſt unlawful diſſeiſins: —in 
chap. 38, the additional ſecurity againſt the 
claim of eſcheats and wardſhips, by reaſon of 
tenure under baronies eſcheated to the crown: 
— the omiſſion of the two foreſt clauſes, (xxxvi, 
xxxvili,) remaining in the former charter of the 
| 12th of November: — the addition of chap. 39 
in the preſent charter, againſt alienations in pre- 
judice of the ſervices due to ſuperior lords: in 
chap. 40, the allowing the cuſtody of vacant ab- 
beys not only to the founders of them, but alſo 
to other patrons : — the omiſſion of a clauſe, (xl) 


of the former charter concerning the diſſeiſins of 


the Welſh : the total addition of chap. 42, 43, 


and 44, in the preſent charter, concerning the 


— 


holding of county courts, ſheriff's tourns, and 


views of frank- pledge, alienations in mortmain, 
and levying of ſcutages: the omiſſion of the 
reſpiting clauſe, (xlii,) in the former charter; 


proviſion being made in this and the charter of 


the foreſt for the ſeveral articles then reſpited, 
except the debts to the Jews, and the liberty of 


paſling and repaſſing into and out of the king- 


dom: the addition of chap. 46 in the preſent 
charter, containing the general ſaving of liber- 
ties; and, laſtly, of chap. 47, containing the ve- 


ty remarkable proviſion for demolithing all the 
adulterine caſtles built ſince the commencement 


of the barons” wars. 


on WALTER 


% 


\ 


1 Hes. II 


bil IN FR ODUGTION. 


WALTER Hemingford in his. chronicle, 


A D. 1224, has given us the two charters of the 


oth of Henry the thnd, with the preamble of 
that now before 4s ſtating them to be granted 


by the advice of the legare, the earl of Pem- 
broke, and others: thus confounding the two 


lets of charters together, which is a ſpecies of 
inaccuracy very frequent in the monk iſh hiſtori- 


ans, or in the regiſters of thoſe abbeys from 


whence they ea their materials. But there is 
2 much more exact and authentic entry of the 


great charter now granted, written by a cotem- 
porary hand in a very antient book preſerved in 


the trown-clerk” s office at London, entitled Ca- 


Pitula laudum et nobilitutum inſule Britannien, but 


more uſually known there by the name of Liber 


cuſrumarum et regum antiquorums. The charter is 
therein ſtiled, Carta regis H. de libertate Angh ; 


and its various readings, which appeared on col- 


lation with the Oxford original, are inſerted at 
the foot of the page in the Following edition. 


THRRE is unfortunately no date either to 


the Oxford original, or the entry in the book at 


Guildhall; an” hots is the like omiſſion in a 
very fair copy of it extant in the public library 
at Cambridge“; in another very antient one in 
the library of C. C. C. in that univerſity p; and 


in a french tranſlation of the ſame, in a cotem- 


f 077 27. b | „„ 
1. 10. | 
porary 
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porary hand, in the library of Trinity college 4 5 1 


there a. This raiſes ſome uncertainty with regard 


to the exact time of granting it; and our hiſtori- 


ans have rather encreaſed than removed the dif- 
ficulty. The chronicle of London before cited 
fixes it to the 23d of September, A. D. 1217: 
the annals of Waverly tell us that after Michael- 
mas, J. D. 1218, the council met at London, 
and renewed the charter of king John, under the 
ſeals of the legate, William Mareſcall, and o- 
thers?: Robert of Gloucetter alſo fixes the ſame 
year, 1218, for the king's granting the great 


charter and charter of the foreſt: and, to com- 


plere our ſuſpenſe, there are extant many anti- 
en copies of both the charters, with the follow- 
ing or a nearly ſimilar conclution: 3 Dat” per ma- 


nus venerabilis patris domini R. Dunelmenſis epiſcopt 


ancellarii noſtri apud ſanftum Paulum London ſexto 
die Novembris anno regni noſtri ſecundo, which was 
r 

0 1 IN 


q 0. I. 76. 

A. D. 1218. Poft feftum 
ſancti Michaelis convenerunt 
apud London ſapientes Angliae, 
et renovaverunt leges et liberta- 
tes ſecundum cartam regis Jo- 
bannis, quam fecerat baronibus, 
et in modum chirographi ſcrip- 


ſerunt, et figills Gualonis legati, 
et Simonis archiepiſcopt Can- 
tuarienſis, et Walteri archiepi/- 


copi Eboracenfis, et Willielmi 


epiſcopi Londonienſis et Williet- 
ni Mare/calli confirmaverunt, 
donec rex juvenis figillum cur- 
ſale habere wideretur. | 
Ss In the Bocleian library, 
three; Marſh. 132. Hatton. 28. 
NE. F. 2. 4. In the public li- 
brary at Cambridge, three; Ee. 
1. Hh. 3. 11. LI, 4. 18, In 
the Britiſh Muſeum, among the 


Harleian MSS, eight ; numb. 
493, fol. 42. 746, fal. 59; 


867 ; 
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AD. 1217. 
1 Hen. UL, IN this ſtare of uncertainty we may be allow- 


dd to entertain a conjecture, (for it cannot a- 


mount to more) that when the peace was now 
throughly eſtabliſhed, the king s miniſters, in 
purſuance of their engagement in the cloſe of 
ii the former charter, reconſidered the whole, and 
. 5 granted that now before us under the legate's 

and protector s ſeals at Merton on the 23d of 
September, in the great council or parliament 
mentioned by the chronicle of London for the 
clauſe of the adulterine caſtles is expretely de- 
clarcd in the charter to have been inſerted de con- 

muni conſilio tocius regni noſtri* : that in recompenſe M: 
tor this, and to afliſt him in ſettling the king— 


* "_— 


* 2 5 0 1 * ö , 

— —_—- Sn OS WF IDEs at * 2 — . — 
" 2 Wo ate 
: 


867 ; 869 ; 946 10333 11203 
4975. In the Inner-Temple 
library, one; MISS Petyt. 9. 


None of theſe have the clauſe 
relating to the adulterine caſ- 


tles; which indeed is to be 
found in one other copy in the 
Bodleian library, Laud. F. 119, 


and in another in the Cam- 
bridge library, Ee. 2. 19; but 


college, and doctor Maſon-of 


dom, 


Trinity college, the Wood- 
wardian profeſſor of foflils: 
thoſe at Oxford and London 
were examined by himſell. 

t The aſſembling of a pat— 
liament about this time, where. 
in the great charter was col. 
firmed, though it has eſcaped 
the notice of all our antient 


both of them are fo incorrect hiſtorians, (as doubtleſs many no 

in other reſpects that nothing others have done] is farther Hi 

| can be gathered from them evidenced by the report of : he 
to 


with any certainty. For the ex- 


amination of the MSS ( above 
cited) at Cambridge, the edi- 
tor is obliged to the very learn- 


ed and communicative doctor 


Richardſon, maſter of Emanuel 


caſe determined in Eafter term 
A. D. 1221, 5 Hen. III. where WW 22 
in the great charter is vouch- all 
ed as a ſtatute or act of pa- e 
liament, P, 5 Hen. III. Net Luk 


gu? 


N 
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dom, the parliament afterwards gave the king a 4 2. 117. 
fifteenth of their moveables; which is recited CCC_L, 
in moſt of the copies that are dated on the 6th of 
November, in the ſame words that. are after- 
wards made uſe of at the cloſe of the charter 
of 9 Hen. III. and that the ſame charter was 
more folemnly publiſhed, and many duplicates | 
thereof diſtributed to the people, at S. Paul's on "YM 
the 6th of November, by the hands of Richard > 
de Mariſco then biſhop of Durham and chan- 
cellor ® But, as this is entirely gueſs-work, 
the editor has avoided affixing any year of the 
king's reign to this charter: for, if it was grant- 
ed in September, it was in the cloſe of the firft 
year of Henry the third; if in November, it 
was then in the beginning of the ſecond, which 
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que home ne ſuer 8 their difficulty undetermined 


apud I e/tminſfler leg terres en by the juſtices of aſſiſe; but j N 
auter counte. Ajuge par le court, that clauſe was firſt added in b. 8 
fur ceo gue ſerra encountre the charter of A. D. 1217. 7 


eſtatut de magna carta ; ft non u "There is a blank in 
quod illa aſſiſa ſemel intermi- the: cloſe of the charters 


nata fuit coram juſticiariis. Fitz. 
Abr. part 2. fol. 120. b. tit. 
mordaunce pl. 53. The reader 
will obſerve, that as this can- 
not refer to the charter of 9 
Hen. III. by reaſon of its ear- 


lier date, ſo neither can it refer 


to the charter of king John, 
nor to that of 12 Nov. 1 Hen. 
III; for in them there was no 


proviſion for adjourning aſſiſes 
into bank, if left on account of 


which ſeems to have ariſen 


from the uncertainty of the 
ſecretary how to entitle this in- 


ſtrument ; and this may give 


ſome countenance to the ſup- 
poſition that the Oxford origi- 
nal was the very firſt draught 
of the charter in September, 
which was afterwards more 


tully atteſted and dated in No- 


vember following. 


ox. com- 


hi INTRODUCTION. 


A. D. 1217. 


1 Hen, III. 


therefore rather choſen to diſtinguiſh it by the 
year of our Lord, 1217, in which it muſt in- 


diſputably be placed: for it cannot in any rea- 


lowing, (notwithſtanding the authority of the 


ſon be placed carlier than the peace between 


Henry and Louis, on the 11th of September 
1217; nor later than the 22d of February fol- 


Waverley annaliſt, and Robert of Glouceſter, 


who are plainly a year behind-hand) ſince there 


are writs of that date upon the rolls directed to 


all. the ſheriffs of England, commanding them 


to publiſh in full county-court the two charters, 


and to cauſe them to be obſerved in all points; 


5 particularly 1 in that which relates to the demoli- 


lutem Mittimus tibi cartas de 


regno noſtro tam de foreſta quam 


tion of the adulte erine caſtles . 


Ix 


commenced on the 19th of October. He has 


w Clauſ. 2 Hen. III. m. II. d. 
Rex wicecomits Eborum ſa- 


libertatibus conceſſis omnibus de 


aliis Mandantes quatenus eas 


plene legi facias publice in pleno 


comitatu tuo convocatis baroni- 


bus militibus et omnibus libere 


renentibus ejuſdem comitatus qui 


ihidem jurent fidelitatem noſ- 


tram Et tu diligenter attendens 
 fingula pundta cartarum ea per 
omnia facias jurari et obſerwari 


et id maxime quod in fine mag 


ne carte appoſitum eft de caſtriz 


adulterinis que ab initio guerre 


conſtructa fuerunt vel reedifi- 
cata diruendis omni occaſi Tone 
poſtpoſita fieri facias ſecundum 


quod conlinetur in eadem carta 


quia id per conſilium domi ni le- 
gati et fidelium noſtrorum pro- 


wviſum fuit et in carta poſitun 
ad maximam utilitatem et tran- 
quillitatem noſtram et regni noſ- 


tri Quia vero &. Teſte comite 


apud Sturminiſter” xxij arg Fe- 
bruarit. 


Confimiles 
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IN theſe 1 of hs 22d of February 1217, 2 Hen. U. 

we find the firſt authentic mention of a ſepara rate 
charter of the foreſt; which, as was before ob- 
ſerved, was now for the firſt time drawn up: 
and therefore in the preamble or direction of the 
great charter the word Foreſtariis is now alſo for 
che firſt time omitted, and the few foreſt-claules 
which remained in the charter of the 12th of No- 
vember 1216, are likewile omitted in this; plain- 
iy becauſe the foreſters had now a diſtinct char- 
ter of their own. And accordingly We find, in 
the ſeveral manuſcript copies below- cited“, 
charter of the forett dared the 6th of Nerz 
J. D. 1217, almoſt conſtantly ſupjoined to the 
grcat charter which years the fame dare. Nor 
180 ced is it poſſible to conceive, as was forme: ly 
hinted y, that the charter ot the forett attributed 
to king lohn could be originally made in his 
teig. For in the fiftecnth chapter the out- 
lawry of all | perigns is reverſed, who had ſuffer- 
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Conſimiles litere fingulis vice- an unprecedented king - ſince 
comitibus Angle. | we find an article ſimilar to this 
M. Tyrrel (2 Hift. of Engl. in the treaty of W alling:ord, 


857, has very unaccountably _ after the civil wars between the 


ſurmiſed, that the preceding 
writ contains a direction to re- 


build ſuch lawful caſtles as had 


been ruined during the civil 
wars; whereas it is moſt ma- 


nifeitly the dire& reverſe. Nor 


vyas either the precept itſelf, or 
the name of adulterine caſtles, 


O 4 


empreſs Matilda and king 
Stephen Caſtella adulterina 
quae tempore repls a quccunque 
conſtructa ſunt, diruentur- 
(Matth. Paris, A. D. 1153.) 

* See note (8) NMEA oy 
preceding. 

Y See Page xxxiv. 


A. D. 121). 
2 Hen. III. 
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ed for offences againſt the foreſt before the firſt 


* coronation of the king; ſo that thoſe who were 


outlawed ſince were left at the mercy of the 


crown. Now it cannot be believed, that when 


a remedy was obtained ſword in hand from king 
John, to redreſs the oppreſſions that had prevail— 


ed in the foreſt as well as elſewhere during his 
tyrannical reign, thoſe perſons ſhould be exclud- 
ed from its operation, who had ſuffered under 
thoſe oppreſſions during the {ſixteen years next 


immediately preceding: whereas the proviſion 
is fair and reaſonable, if we refer its original to 
the charter made now by king Henry's miniſters 
within a year after ſuch Kis coronation, which 


| happened (we may remember) upon the 28th of 
October. And this leads us to obſerve another 


internal mark, Which will nearly fix the firſt rite. 
of this foreſt charter; viz. the pardon granted, 


in chap. 4, of all purpreſtures, waſtes, and al- 


ſarts, committed in the foreſt to the beginning 
of the ſecond ycar of the king's coronation; 


which time exactly coincides with the Gth ot 


November A. D. 1217, when ern to the 


ſuppoſition before adopted) the charter of the 


foreſt was firſt publickly promulged to the peo. 
ple. | 

T1r1s original charter of the foreit, and all 
authentic records of it, are at preſent loſt : bur 
that ſuch a one did actually exiſt we may be af- 


ſured, not only from the evidence before ſtated, 


but alſo from a writ recorded in the patent 1 0 
dated the 24th of July following ; 3 Which directs 
a per- 
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A perambulation to be made, 
2 H 
the foreſt to be ſettled, according to the tenor 


- xly 


of the charter of foreft-liberries which the king 


had granted :. 


And in the ſame year the com. 


puted expences of this perambulation were charged 
and levied on the ſeveral counties concerned *. 


* Pat, 2 Hen. III. p.2.m. 2. 
Rex c omnibus vicecomiti- 
bus Anglie per quorum ballivas 
Jobannes Mar” capitalis jufti- 
. Ciarius de foreſta Anglie tran- 
fitnrus eſt ſalutem Precipimus 


vobts quod ſtatim cum dileFus 


et fidelis noſter Johannes Mar, 
capitalis juſticiarius noſter de 
foreſta Anglie tranſitum fecerit 
per ballivas weſtras ad dea fo - 
reſtand per preceptum noſtrum 


Fort ſtas illas gue deafforeſtari 


debent et ſeparari ab hiis que 
. foreſte permanebunt ſecundum 
tenorem carte noſtre de liberta- 
tibus fore/tarum guas concelſi- 
mus probis hominibus noſtris per 
regnum noſtrum Anglie adbibitis 
cum unoquoque veſtrum in fin- 
gulis comitatibus quatuor lega- 


libus et diſcretis militibus qui 


eligant xij de legalioribus et 
diſcretioribus militibus cujuſiibet 


comitatus ad faciend” perambu- 


lationem per viſum prefati F. 
Mar foreſtarii noſtri inter far- 
tes illas que deafforeſtande ſunt 
et illas gue foreſte perma nebunt 


et metas foreſtarum et terminos 
ſimiliter partium deafforeſtarum 


diſtincte et aperte faciatis ir- 


rotulari et metas ef terminas 
eoſdem irrotulatos et nomina mi- 
litum qui prefate perambulate 
feciende interfuerunt nobis ſub 
fegillis weſtris et figillis illorum 
qui interfuerint inquiſitiont fa- 
ciende tranſmittatis Teſte comite 
apud Leic' xxiiij die Julii anno 
Ec. ſecunds. | 

2 Homines de Dorſet et ge- 
merſet C. l. pro perambulatione 
facienda in partes illas in comi- 
tatibus de Dorſet et Sumer ſat 
que deafforeſtande ſunt et illas 
que foreſte remanebunt ſecundum 
tenorem carte regis de liberta- 
tibus foreſte et pro metis et ter- 
minis ponendis inter utraſque 
partes illas et pro deaffereſ- 


tatione parcium illarum que de- 


 afforeſtande ſunt ſicut predi ctusm 


eſt ſecundum metas et ter mi nos 

predictos. Mag. Rot. 3 Hen. III. 

rot. 14. 5. cited in Madox's 

hiſtory of the exchequer, pag. 
285. note (g). 


and the bounds of A. D. 1218. 


a. D. 1216. 
3 Hen. III 
> a new great ſeal was made for king Henry, and 


\ 


tulo ſancti Martini preſbitero 
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In which year alſo, about the a of N ovembers, 


I 


then began to be uſed in fealing writs of courſe ; 
but was forbidden to be put to any thing which 


might tend to perpetuity, till the king ſhould 


arrive to full age e. And cardinal Ron whole. 
name has ſo often occurred in theſe tranſactions, 
left England about three weeks afterwards d. 


Mir find no farther mention of the charters 
for ſome time; bur in the latter end of the year 
1222 there happened a circumitance, upon which 
a conſiderable ſtreſs is laid by Matthew Paris, 
and thoſe of our hiſtorians who (following his 
authority ) ſuppoſe that no charter of liberties 


d nal Wet! A. D. 1218. 

© Pat. 3. Hen. III. m. 6. 

Prime littore noyi | gill do- 
mini regis de cartis vel litteris 
patentibus non faciendis Et hic 
zncipit } rgillum | domint regts 


current. 


Henricus Dei gratia rex An- 


gie Sc Omnibus has litteras 


inſpechuris ſalutem Sciatis quod 


proviſum eft per commune conſe 


ſium regni noſtri Anglie quod nul- 
la carta nulle littere patentes de 


 confirmatione alienatione vend!- 
| tione wel donatione ſeu de ali ua 


re que cedere poi. 77 perpetui- 


tatem ſigillentur magno figillo 


#oſtro uſque ad etatem noſtram 
completam Teſtibus Gualone ti- 


cdrdinale et atoſtalice ſedis * 
gato domino S. Cant” archiepiſ- 
capo domino M altero Ebor ar- 
chiepiſcopo Willielmo Mareſcallo 


comite Perbr? Huberto de Burgo 


juſticiario noſtro Anglie coram 


. London epiſcopo et aliis 
quamplurimis Proviſum eſt eti- 
am per commune confilium regni 
noſtri et coram predictis omn bug 
quod fi aligua carta vel alique 
littere fatentes fate ſecundum 
aliguam predictarum formarun 

froillate inveniantur predi yo fi- 
gillo irrite habeantur et inane: 


. Teſtibus prenominatis et multis 


alits. 
Ann. Waverl. A. D, 1218. 
R. Coggeſh. 
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Was hitherto granted by king Henry; as if 11 D. _ 
were productive of the grant, which was made 


about two years afterwards. This was the iſſuing 
of writs to all the ſheriffs in England, ro make 
an enquiry (as he tells us) by the oath of twelve 
knights in each county, what were the liberties 
uſed in England in the reign of king Henry the 
ſecond : which enquiry he ſuppoſes to have ariſen 
from a demand ot the prelates and barons, that 
the young king ſhould confirm the berries for 
which the war was begun againſt his father. But 
the writs themſelves, when inſpected ©, import 
nothing leſs than what he has diſtorted them to 
prove; being only a command to enquire what 
cuſtoms and liberties king John, not the people, 
had enjoyed before the commencement of the 
barons wars; which rights of the crown had 
probably fallen into diſuſe and oblivion during 


thoſe inteſtine commotions. 


Bur there was another circumſtance, which 42: 1223 


happened in the {ucceedins vear. and ſeems of 
PP year, 


much greater importance : the-bulle of pope 
Honorius the third, which Hubert de Burgh the 
juſticiary had obtained, declaring king Henry 
of full age in many reſpects f, though then only 
in his ſeventeenth year; and commanding all 
thoſe who had poſſeſſion of the king's caitles, 
honors, and lands, to deliver them up to him, 


e Clauſ. 7. Hen. IL. u. 14. t Matth. Paris. Chron, Dun- 
4. dated the 50'Þ of January ſtapl. | 


and printed in 1 Brad, Append. 
168. 


Fatus in dulſerit. Ch ron. Dun- ſtapl. H. Knyghton. 


viẽ.e7 INTRODUCTION. 
A.D. 1223, Upon pain of eccleſiaſtical cenſures. What theſe 
ee a. were, had probably been aſcertained by the in- 


quilitions of the preceding year; but the diſcon- 
tents of thoſe barons, who had uſurped theſe poſ- 
ſeſſions of the crown, and were now compelled to 
reſtore them, occaſioned no {mall diſturbance. 


They ſeem to have ſcared a general reſumption 
even of the liberties conceded by the two ſacred 


charters, now the king was declared of full age by 


the papal power; and therefore inſuſed into the 
minds of the people the neceſſity there was, that 
he ſhould now confirm in his majority the liber- 
ties which he had granted in his childhoods. 


Accordingly they took an opportunity in the 


ſucceeding year, when the king had an urgent 


occaſion for a preſent ſupply, to demand a re- 
newal of the charters; which was agreed to and 


performed in parliament, on the lich of Febru- 5 
ary, the king being then i in the eighteenth year 


of his age; and a fifteenth was thereupon grant- 
ed for the recovery of his ducal dominions in 


| France |, h 


MA 5 E W Paris inſorms us, that an origi— 


nal great charter under ſeal was ſent to every 


county in England, and to thoſe which had fo- 


' reſts within them a charter of the foreſt allo; 
_notwith{tanding which it is ſurprizing how tew 
of theſe originals are ar preſent extant. That 


hiſtorian himſelf, it is plain, had never ſeen one 


* Quod rex libertates, prius ſtapl. A. D. 122 47 
a> eo puero conceſſas, jam major N Matth. Paris. Chron. Dun- 


of 
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of them; elſe he could not have aſſerted, chat < INS 
they agreed ſo entirely in every point with te 


charters of king john i; the truth of which af- 
ſertion a very light inſpection will eafily decide. 
M. Selden, notwithſtanding his extenſive re- 
ſearches, appears to have been ignorant that any 
originals of king Henry's charters were in be- 
ings; and. the only one referred to by fir Ed- 
ward Coke!, as being at Lambeth with the arch- 
biſhop of Canterbury, was poſhbly the capitula 


of king John's beforementioned; fince no ori- 


ginal of Henry the rhird's has ever yet been pro- 


duced from thence. Doctor Brady, miſled by 
Matthew Paris, even doubts whether Henry 
granted any charter in other form than that of 
. Runingmede ; and thinks the great charter, 
commonly attributed to that prince in our ſta- 
tute books, was properly the charter of Edward 
the firſt, or perhaps rather his explication and 
enlargement of that charter of king John and 
Henry the third: not being aware of the ex- 
preſs proviſion in one of Edward's own ſtatutes, 
which direfts that in all exemplifications of 
former charters the original ſhall be fairhfully 
tranſcribed» M Tyrrel tells us», that fir Na- 
thaniel Powel (who was king's counſel) had a 


i Chartae utrorumque regum u De verbo ad werbum, fine 
in nullo inveniuntur diſſimiles. additione, mutatione, tranſmu- 


& Titl. of Hon. b. 2. c. 5. tatione, vel aliqua diminutione, 


| $. 21. Not. on Drayt. ſ. 17. ſcribatur. 13. Edw. I. it. 6. 
Table-talk. 208. * 2 Hitt. of Engl. 1104. 3. 
12 Inſt. proem. Hitt. of Eng. Append. 17. 

mM m Introduction. 210, 211. | | 


fair 
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1 0 — fair original, which was ſuppoſed to have be- 
—— longed to Battel abbey, and which he himſelf 
had ſeen : bur what is now become of this, the 
editor has not bcen able to learn. M. Carte 

| ſpeakse of two originals, ſtill preſerved under 
ſcal; one in the church of Norwich, (which 
enabled, he ſays, doctor Prideaux to coral ſir 
Edward Coke's miſtake in the archbiſhop of 
of Canterbury's name pur to 1t as one of the wit- 
neſſes) the other in the church of Durham. But 
upon enquiry at the church of Norwich, the 
editor is aſſured from unqueſtionable authority 
that there is no ſuch original there, but only a 
very antient copy 4, That at Durham is indeed 


5 2 Hiſt. of Engl. 29. his poſthumous work, (2 Inſt, 
4 IF the paſſage in doctor 76.) who copied the blunder 
Prideaux, referred to by M. from our moſt antient ſtatute - 
Carte, be that in his Original books. In thoſe B. was at 
and Right of Tithes, (p. 268.) firſt printed, by miſtake of the 
as may well be preſumed ; it compoſitor, inſtead of S. and 
will be found that he expreſsly in ſubſequent editions the error 
anentions only © the copy of was extended into Boniface 
'* magna charta which we have at full length, who was not 
1 « here at Norwich, in the made archbiſhop till 4. D. 1245 
1 | « archives of the cathedral But fir Edward Coke himſelf 

* church,“ and therein he ob- (in the proeme to his ſecond 

ſerves that the archbiſhop's inſtitute) very accurately rec- 
ghame is not Boniface, as in the kons, among the witneſſes to 
common printed copies, but the great charter, Stephen 
Stenhen. He pretends not to Langton archbiſhop of Canter- 
correct fir Edward Coke in par- bury. Nor indeed was doctor 
Prideaux the firſt correQoi of 
blame of continuing, much leſs this anachroniſm ; for others, 
the blame of beginning, this and particularly M. Selden, 
miſtake can with juſtice be in- (Not. on Drayton. ſ. 16.) had 
puted ; but to the editors of obſerved it long before him, 


::cular ; to whom not even the 


an 
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an original, of inett:mable value; with the great 4D. 1424 
| 9 Hen. III. 


ſeal ſtill remaming to it, impreſſed upon green 
wax, and entirely perfect“. But the charter 
from whence the following edition 5 is taken 
(the ſheers being corrected by the original as 
they came from the preſs) is one with which 
the cditor was favoured by John Talbot, eſ- 
quire, of Lacock in the county of Wilts 3 
and which, by the misfortune which has hap- 
pened to that of Durham, now remains a ſin- 
gular curiolity ; as being the only fair and per- 
fectly complete original of this date at preſent 
known to be extant. It is in breadth twelve 


3 


inches and three quarters, and in length (in- 


cluding the fold) twenty inches and an half. 
The ſeal is of green wax, pendent by a skein 
of green filk. It has the following endorſe- 
ment on 1t 1n a cotemporary hand : Ex depoſito 
militum WWiltifir.. Henrici regis filii Johannis regis 
de libertativus' ct quibujdam conſuctudinibus per An- 
gliam confliiutis. Of which the former part pro- 


bably ſignifies, that, as one charter was fent 


r This charter has been Cares tion of do kor Bland, then dean 


fully collated for the editor by of Durham; which copy is 


the two gentlemen beforemen- the more curious and valuable, 


tioned, doctor Dickens and M. 
Bowlby ; and he has alſo been 


favoured with the examination 
of a very exact copy taken for 


fir Martin Wright, late one 


of the juſtices of the court of 
king's-bench, under the inſpec- 


as ſince it was taken the char- 
ter itſelf has been in ſome de- 


gree deſaced and obliterated 


by the unfortunate accent of 


overturning a bottle of ink. 


Magna carta regis Hen. It. 


TO 
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to every county, this was the charter defi igned 
for the uſe of the knights or military tenants of 


Wiltſhire; and it ſeems to have been depoſited 


for that purpoſe in the monaſtery of Lacock by 


the gallant foundreſs, Ela counteſs of Salisbury: 


whoſe husband William Lungeſpee was ſheriff 
of Wiltſhire from the fifteenth year of king John 

till his death in the tenth of Henry the third, 
(during which period this charter was granted) 
and ſhe herſelf executed the ſame office for the 
tw o * years k. 


N EXT to theſe originals, the authentic entry 
of the great charter in the red book of the ex- 


chequer at Weſtminſter » deſerves to be parti- 


cularly taken notice of, which the editor has 


carefully collated : and next to that the char- 


ters of Inſpeximus, 28 Edw. I; of which there 


is one under ſeal in the archives of Oriet col- 
tege in Oxford, indorſed in a cotemporary hand, 
De libertatibus ectleſie Anglicane; and another in 
the archives of the collegiare church of Weft- 
minſter, the ſeal whereof is loſt, but the {lit for 
the label remains. This laſt is now paſted on 
cloth for its better preſervation ; and till that was 


done the word “ Wilts** was to be ſeen at the 


bottom, (according the information of the reve- 
rend M. Widmore the librarian) which was then 
unwarily cut off; but at firſt denoted, it ſhould 
ſeem, a like depoſit of this exemplification as ot 


e Dugd. Bar. 175, 17. fol. clxxzxth. 
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been collated by the editor, as have alſo two 9 . 
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enrollments in the tower of London; one in the 
ſtatute roll, of an /»ſpeximus 25 Edw. I, the o- 
ther in the charter roll, of the Inſpeximus 28 
Edw. I, beforementioned-: and the various read- 
ings of all of them are here prinred as faithfully 
as he can preſume to warrant in a matter ſo li- 


able to error and diſtraction. 


It has not been 


thought neceſſary to remark mere tranſpoſition 
of words, occaſioned by the haſte of the antient 
amanuenſes; nor every minute ſingularity in 
ſpelling the names of the witneſſes, which are 
in ſome meaſure different in every copy extant . 


u There is likewiſe preſery- 
ed, in the town-cheft of Ap- 
pleby in Weſtmorland, an ex- 
tremely fair Inſpeximus of 28 
Mar. 28 Edw. I. under ſeal 
a copy of which was ſent to 
the editor, ſince the publicati- 
on of the quarto edition, by 
the reverend and learned doc- 
tor Burn. It in general agrees, 
in its various readings, with 
the other charters of Inſpeximus 
of the ſame date ; but has the 


peculiar locai diſtinction of be- 


ing marked at the bottom (near 
tae ſeal) with the words Exam. 
IVeftmer' ; as the charter at 


v 'The editor has alſo been | 


favoured with the collation of 


a very curious and apparently 
cotemporary roll, containing 


3 both the great charter and that 
of the ſoreſt, of 9 Hen. III; 


which formerly belonged to the 
abbey of Hales-Owen in Shrop- 


ſhire, and is now in the poſſeſ- 
ſion of the right honourable 


the lord Lyttelton. But as the 
plan of this edition is confined 
to charters which have paſſed 
the great ſeal, or elſe to au- 


thentic entries and enrollments 


of record, under neither of 
which claſſes lord Lyrtelton's 


_ Weſtminſter was formerly mark- roll can be ranked, its various 


ed with Vils“. 


readings are not inſerted. 


Þ | TAN 


Both theſe have 4 h. 1224. 
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8 THE variations of this charter from that of!“ 
A. D. 1217, will be found in the fame manner 
as thoſe of that charter from former ones, by 
comparing its ſeveral chapters (according to the 
vulgar, though ſometimes improper, diviſion in 
our ſtatute books) which are herein diſtinguiſh- 
1 ed by cyphers, with the correſponding ſections 
11 of the charter immediately preceding, pointed 
1 out by the numeral letters *. The chief altera- 
1 tions are theſe : — in the preamble, the inſer- 
tion of the words /pontanea et bona voluntate noſtra, 
inſtead of conſilio Gualonis, &,; occaſioned per- 
| haps by ſome jealouſy, that the king might de- 
clare his former charters to have been granted 
by others, who made uſe of his name in his mi- 
nority, and therefore not binding upon himſelf: 
— in chap. 18. the inſertion of the words et pueri: 
ſais, omitted (as it ſeems) by miſtake in the pre- 
coding charter ;—after chap. 37, the tranſpoſition 


* Thus (in magna carta © to $. 43. of king John's char- 
Hen. III.) chap. 31 is allo ter; and by the fame rule it 
marked with number xxxviii, will be found that §. 43. of 
which ſhews that $ 31 of the king John's charter being mark- 
9 Hen. III. correſponds with §, ed with number xxxvi, correſ- 
38 of the charter A. D. 1217; ponds with $. 36 of the pre- 
which 5. 38 of the charter A D. ceding articles in Articuli carte 
1217 being alſo marked with regis Fohannis - ſo that, by this 
number xxxv, ſhews it to cor- method of double numeration 
reſpond with F. 35 of the char- any clauſe in any of the char- 
ter 1 Hen. III; and this$. 35 ters may be traced back, through 
of the charter 1 Hen. III. be- its ſeveral mutations, to the 

ing alſo marked with number original draught in Runing- 
 xliti, it ſhews that this anſwers mede. | | 


of 
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of chap. xlv and xlvi of the former charter, for 47 D. 1224. 
the ſake of more regular order: — the omiſſion 250 


of chap. xlvii of the ſame, concerning the adul- 
terine caſtles; that matter being now probably 
ſettled, and the clauſe conſidered as temporary 

only: the mention of the fifteenth being given 
as a conſideration for the grant of theſe liberties: 
— the addition of the king's engagement (taken 
from chap. 61 of king John's charter) not to 
procure any thing to be done, which might in- 
fringe or weaken the preſent grant; and the de- 
claring all ſuch to be void: — and, finally, the 
atteſtation of this charter by ſo great a number 
of witnefſes, both ſpiritual and temporal lords; 
whereas none are ſubjoined t to the charter imme- 
diately preceding. 


Tre charter of the foreſt, which follows 
next in this edition y, is printed from an origi- 
nal in the archives of the cathedral at Durham; 
the ſeal whereof, being of green wax, is ſtill 
perfect, but the body of the charter has been 
unfortunately gnawn by rats, which has occaſi- 
oned pretty great mutilations. Theſe are ſup- 
plied from a cotemporary entry in the leger-book 
of the chapter, according to the accurate copy 
tranſmitted by dean Bland to fir Martin Wright; 
the inſertions being here printed in italic cha- 
raters. It was judged proper in the preſent im- 
preſton to make this rhe text or ſtandard, be- 
cauſe, imperfect as it is, there is no other ori- 


7 carta de foreſla regis Hen, III. 
2 1 ginal 


DDD 
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AD. 1224. 


9 Hen. III. 
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ginal charter of the foreſt now known to be ex- 
rant. This original has been collated for the 
editor, by the gentlemen at Durham beforemen- 
tioned, with a pertectly complete 1n/peximus of 
2& Ed. I, preſerved in the ſame archives; and 
by kimaſelf. with another of the ſame date belong- 
ing to Oriel- college; both under the great ſeal: 


and he has alſo collated it with two enrollments © 


in the tower of London; one in the ſtatute roll, 
of an Inſpeximus 25 Edw. I, the other in the 
charter roll of the Inſpeximus 28 Edw. I, before- 
mentioned. Of each of which the various read- 
ings are printed at the foot of the page. 


Ir will cis be perceived, that the firſt 55 


ter of this foreſt- charter has reſpect to chap. 5; 


of king John's ; the execution whereof was re- 


ſpited by the firfl charter of Henry III.: —that 


the ſecond chaprer is in a manner tranſcribed 


from chap. 44 of king John's, and chap. 36 of 
1 Hen. III: — that the third Sid fourth chap- 


ters are an execution of chap. 47 and part of chap. 


53 in king John's, and of chap. 36 in 1 Hen, 


III: - and that the reſt are an amplification and 
extenſion of chap. 48 of king John's charter, for 


aboliſhing evil cuſtoms reſpecting the foreſt *, 


= Tt ſhould not be omitted Preterquam de dominicis boſcis 


that in lord Lyttelton's roll at noſtris. This is not to be found 
the end of chap. 14, the fol- in any of the authentic charters 
lowing clauſe occurs; De bo/- or enrollments which the edi- 
cis:autem aliorum nullum ditur tor has had opportunity to con- 
chuignagium foreſtariis raſtrs ſult 3 but, which is ſomewhat 

N e WIEN 
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the enſuing Eaſter, a perambulation was made ot 
the bounds of the foreſts throughout England, 
and all the new-made foreſts were actually de- 
afforeſted ; all perſons, both grear and ſmall, be- 
ing ſo fond of exerting the liberties which were 


granted them, that not an iota contained in the 


king's charter was overlooked. But, towards 


 Wuex theſe charters were thus renewed, s. 
Matthew Paris relates that, about a month after 


the end of the next year, in February 1226, the 4. P. 1226. 


king, being now in the twentieth year of his 
age, called a council or parliament to meet at 
Oxford; and therein, declaring himſelf of full 
age to all intents and purpoſes, took the admi- 


niſtration of affairs into his own hands * : which 


declaration of his was immediately afterwards 


confirmed and ſeconded by a bulle of pope Gre- 
gory the ninthg dated the 13th of April 1227, , ,, ay 


11 Hen. 111. 


Dd 


and recorded in the red-book of the exchequerb. 


At the ſame time the king is ſaid to have revoked 


all the charters of the foreſt, as being granted 
when he had no power over himſelf or his ſeal; 
which occaſioned great murmurs, and at laſt 


menaces from divers of the nobility aſſembled 


at Stamford in the enſuing ſummer, who gave 


out that unleſs the king renewed the fame with- 
out delay, they would compel him with their 


ſingular, the ſame clauſe is to Matth. Paris. Matth. 

be met with in that charter of Weſtm. 

the foreſt which Matthew Pa- Þ fol. clxxi. 

ris has adopted for king John's. 125 „5 
1 3 ſwords 


= 
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. ſwords to give them the ſatisfaction required. 
11, 11. But Henry found means, by yielding up ſome 

lands which were claimed by the carl of Corn- 
wall their leader, to pacify this oppoſition with- 

out any renewal of the charrers*. And the an- 

AD. 1231. nals of Waverley, A. D. 1232, take notice, that 
16 Hen. ui. though this was the eighth year ſince the grant 
of two charters was purchaſed by the parliament 

from king Henry, and though the archbiſhop 

and his ſuffragans, in the preſence of the king 

and his nobles, had pronounced their anathemas 

againſt all who ſhould preſume to infringe them, 

yet the yoke of ſlavery was now heavier than | 

ever, eſpecially w ith regard t ro the foreſt®. 


3 HOW EVER, about four years 8 
1236. | 
21 Hen. II. parliament being ſummoned to meet at Weſt- 
minſter on the 20th of January 12366, when the 
government had a neceſſity fora large ſupply, 

the nation took that opportunity to demand a 
confirmation of the two charters; now the king 

was undoubtedly of full age. He complied with 

their requeſt by a charter dated the 28th of Ja- 

nuary; of which there is an original extant un- 

der ſeal in the Bodleian library among M. Fur- 

ney's collection, perfectly fair and complete, be- 

ing ſix inches and three quarters broad, and nine 

inches and an half a, including the fold for 


Matth. Paris. | mum pej us a 

4 Prob dolor, aggravatum Matth. Paris. Matth. Weſim. 
eſt jam jugum ſervitutis, et T. Wikes. 
maxime de foreſta fit noviſſi- | 
_ 15 the 
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the label; from whence the following edition! IS 4 P. 1237; 
21 Hen. III. 


taken. There 1s alſo an enrollment of the ſame 
in the charter roll s, and a very antient copy of 
it in the Cottonian kibrary ; and it is likewiſc 
inſerted by Hemingford in his chraniclei, ſub- 


A 


joined to an Igſpeximus of the great charter. The 


parliament as a proof of their ſatisfaction upon 
this conceſſion, granted the king a thirtieth of 

their moveadles &; whereupon, in May follow- 
ing, he ſent the charter to all the ſheriffs in Eng- 
land, commanding them by writ to read it in 
full county court, and cauſe it to be firmly ob- 
ſerved i. 


WE hear nothing farther of the charters till 4 b. 1263. 
che year 127533 when the king, having occaſion 3 
for another ſupply to ſupport his projected ex- 


pedition into Gaſcogne and the holy land, ſum- 
moned a parliament to meet on the 5th of May =; 
wherein the laity gave him a ſcutage of forty 
 thillings upon every knight's fee, and the clergy 
three years tenths of their eceleſiaſtical revenues. 


In Carta Confirmationis, &. Anglie de libertatibus et quie- 


Cart. 21 Hen. III. n. 7. tanciis eis conceſſis per aliam 


1. 4. cartam regis eis factam dum 

h Galb. E. 4. 57. infra etatem fuit in pleno comi.. 

i pag. 570. tatu ſuo legi faciat et firmiter 

* Chron. Dunſtapl. Matth. teneri T. R. apud Weſtm' xxwvi 
Paris. Ann, Waverl. &c. die Maii, 


I Clauſ. 21 Hen. III. m. 15. m Quindena Paſchae ; (Mat: 

Mandatum eſt vicecomiti Paris.) Eaſter falling that year 

Cornub', quod carta regis quam on the 207 of April. Du freſne, 
fri fecit archiepiſcopis epiſcopis t. Annus. ) 


Ye et omnibus aliis de regno ſus 


2 4 . The 


py” We LE , 
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4, Hen. fl. The latter however complained much of the i in⸗ 
1 fractions of the great charter, particularly with 
regard to the privileges of the church : where- 
upon the charters were republiſhed * ; and the 
ſentence of excommunication, which had before 
been more privately denounced A. D. 1224 and 
237 , was again renewed on the 13th of May 
| with very great magnificence and ſolemnity in 
Weſtminſter-hall, the King himſelf and his no- 
FI bles attending in perſon. Matthew Paris relates, 
1 that at the end of this ſentence, when the pre- 
lates caſt down their tapers extinguiſhed and 
ſmoking, with this execration, © ſo may all that 
& incur this ſentence be extinguiſhed and ſtink 
« in hell,” the king immediately ſubjoined, 
4 fo help me God, I will kcep all theſe things 
“ inviolate, as I am a man, as I am a tine 
e as Jam a knight, and as 51 am a king crowned 
ow and anointed. * 


{ TRERE-are e many copies of this ſentence ex- 
tant; in Matthew Paris, the annals of Burton, 
Walter Hemingford, Matthew of Weſtminſter, 
and moſt of the antient manuſcripr collections 
of ſtatutes in our public libraries; no two of 
which in all points agree. The copy printed 
in the following edition Þ is taken from what 
4- ſecms to be the moſt authentic extant, a coeval 
entry in the red book ot the exchequer at Welt- 
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minſten a, which yet is not without its INACCU- 4 D. 1283. 
Hen. II 


racies. 


Tu wording of ſome part of this ſentence is 
extremely peculiar, and ſeems artfully calculated 


to aſſert all the liberties claimed by the church, 


whether contained in the charters or not : par- 
ticularly, the including under this curſe even 
the legiſlature itſelf if it makes or hath made 


any ſtatute, and the judges if they preſume to 
give judgment in conſequence of any ſtatute, in- 


fringing ſuch eccleſiaſtical liberties. As, beſides 
the general independence of the civil {tate which 
was affected by the popith clergy, this ſeems to 


have a ſpecial reference to the tranſactions before, 


at, and after the parliament of Merton, A. D. 
1235, in the 2oth of Henry third, concerning 
the matter of ſpecial baſtardy, it may not be 


amiſs to look back a few years, and give a ſhort 


explication of that controverſy. 


A $PECIAL baſtard, that is, one born before 
marriage of parents who intermarry afterwards, 
is for very good reaſons not admitted to inherit 
lands by the law of England; but by the ro- 


man civil law he was capable of ſucceſſion *, and 
therefore the canon law allowed him to be legiti- 


mate with reſpect to orders and other eccleſiaſti- 
cal matters. In the year 1180, 26 Hen. II. pope 
Alexander the third took upon him to publiſh 


9 fol. cih | * Inft, I. 10. F. 13. 


a decretal 
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253. 
49 bes i. a decretal letter *, directing children thus cir- 


cumſtanced to be e ee to the ſecular inheri- 
tances of their parents, under pain of ſpiritual 
cenſures. Hereupon, as may be collected from 
Glanvil*, a queſtion began to be moved, even 
in the time of Henry the ſecond, how far ſuch 
child was made inheritable in England; 3 which 
he clearly decides in the negative. But as the 
trial, whether baſtard or not, in caſe of a diſ- 
puted ſucceſſion, (being uſually a queſtion re- 
luating to the marriage of the parents) had hi- 
therto been always had before the biſhops, and 
certified by them to the king's juſticiaries, there- 
fore inquiſitions of this kind ſtill continued to be 
ſent to their courts. To theſe the biſhops made 
return, ſometimes evaſive and cavilling, ſome- _ 
times in conformity to the canonical notion of 

baſtardy, though directly contradictory to the 
law of the land. To remedy which, it was or- 
dained in a parliament held at ee 12 
October A. D. 1234, 18 Henry III, that for 
the future, whenever ſpecial baſtardy was plead- 
ed, the form of the inquiſition directed to the 
| biſhop ſhould be to enquire, not © whether baſ- 
© tard or no,” but whether born before nup- 
„ tials or no; to which the ordinary ſhould 
return a plain and categorical anſwer: that, ac- 


# Decretal. IV. 17. . . 


cording 


ra 
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cording as this fact was certified, 
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courts might determine che legitimacy 


Tuis cut off all hopes of introducing the ca- 


nonical doctrine of legitimation into the Engliſh 


law; and therefore at the parliament of Merton, 
which was held the next year, (23 January, 


A. D. 1235, 20 Hen. III.) the prelates deter- 


mined to make one bold effort to carry their 
point, by openly avowing that they neither would 


nor could, without derogating from their eccle- 


ſiaſtical dignity, make any return to the king 8 


u Die Fovis 1 poſt feſ- 
tum ſancti Dioniſii, anno regni 
Henrici filii regis Johannis 
xV11, ceram ipſo domino rege et 
ſubſcriptis, convocato con/ilio 
proviſum fuit et conceſſum quod 


de caetero cum baſlardia obj ecta 
fuerit alicui de tali cauſa in 
curia domini regis quod baſtar- 
dus fit, et ideo baſlardus quia 


natus ante ſponſalia wel matri- 


monium contratum inter patrem 


ſuum et matrem ſuam, mittatur 
loguela ad ordinarium loci et 
fiat inquiſitio per haec werba, 


rum wvidelicet talis natus fue- 
rit ante ſponſalia five matrimo- 
nium vel poſt, et reſcribat or- 
dinarius per eadem werba do- 
mino regi fine aliqua cavella- 
tione, Bracton. b. 5. de excep- 
ionibus. c. 19. §. 2. This paſ- 
lage is here cited according to 


M. Selden's emendation; not 
according to the vulgar read- 
ing, which inſtead of anno regni 
Henrici fili regis Johannis xvitt 
has anno eodem ; and ſo by an 


unwary reference to the pre- 


ceding context, ſeems to place 
this ordinance in the 2oth of 
Hen. III, ſubſequent to the par- 
liament of Merton; although 
the proceedings there have an 
evident relation to ſomething 
of this kind that had paſſed be- 
fore. M. Selden however, (Tit. 
of Hon. b. 2. c. 5. $. 23.) has 
produced an original record, 
which Bracton appears to have 
almoſt verbatim tranſcribed, 
(Placita apud Theokeshuriam 
18 Hen. III. d. rot. 15.) ex- 
cepting only the date of it, 


which is in the roll according 


to what is here printed. 
courts 
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4D, 177 courts upon the writ of inquiſition thus newly 


altered; becauſe that would be to the prejudice 
of holy chürck . And, as they were thus re- 


ſolved not to depart from their own law, they 
requeſted the temporal lords for the ſake of 
uniformity to conſent to the reception of pope 


Alexander” Ss Canon, which legitimated ſuch ſpe- 


cial baſtards even with reſpect to inheritances: 


but the nobility rejected their propoſal with a 


ſpirit that does honour to their memory x. 


U rox this refuſal of the biſhops to anſwer 
the king's writ, in open defiance of the laws y, 
the ſecular judges began to conſider, what me- 


W Nec woluerunt, nec potue- 


runt, fine prejudicio eccliſiaſ- 


zicae dignitatis, reſpondere ad 


| breve ſuper hujuſ modi inquiſi- 


tione facienda, c; quia hoc 


eſſel in preſudicium ſanctae ec- 


cle — ae. Bracton. ibid. F. 1. 


Ad . e regis de baſ. 


tardia utrum aliquis natus ante 


matrimonium habere poterit he- 


reditatem ſicut ille qui natus eff 


poſt reſponderunt omnes epiſcopi 
uod nolunt nec poſſunt ad iſtud 


reſpondere quia hoc effet contra 
communem formam eccleſie Ac 
rogaverunt omnes epiſcopi mag- 


nates ut conſentirent quod nati 
ante matrimonium eſent legi- 


Tim: fecut illi qui nati ſunt poſt 


matrimonium quantum ad ſuc- 
ceſſionem hereditariam quia ec- 
clefia tales habet pro legitimis 
Et omnes comites et barones una 
voce reſponderunt quod nolunt 
leges nglie mutare quae hucu/. 


que uitate ſunt et approbate. 


4 9: 


In ſome very ancient copies 
of this ſtatute (particularly in 
MS. Bodl. NE. F. 2. 4.) this 
clauſe is immediately ſubjoined 
to the foregoing : 

Et ideo dominus rex habet 
confilium ſuum ſub qua forma 


procedere voluerit ad inquiſitio- 


nem in curia ſua de talibus fic 
natis, 
I Aafadtun epi ſcoponum, 


gut contrarii ſunt legibus et 


conſuctudinibus Angliae. Bracton 


ibid, 
thoe 
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thod was proper to be taken to aſcertain the fact 


of ſpecial baſtardy, when brought in queition be- 


fore the king's courts. . And they ſoon per- 
ceived, that wnen ipecial baſtardy was pleaded 
in bar of a deſcent or the like, it was not pro- 
perly a queſtion of a ſpiritual nature; for the 
legality of the marriage (which, being ſuppoſed 

a ſacrament, was under the biſhop" 8 cognizance) 
was confeſſed on both fides, and the diſpute 
could only be concerning the priority or poſte- 
riority of the birthz, which was a matter where- 
of the laity were as competent judges as the 
clergy. They therefore held that this queſtion 
might well be determined in the king's courts 
by jury, without reſorting, to the ordinary : 
and ſo it came to be eſtabliſhed law », that, 
though general baſtardy thali be tried by the 
biſhop's certificate, yet ſpecial baſtardy ſhall be 


tried by a jury e. 


2 Nihil pertinet ad judicem | 


eccleſiaſticum cognoſcere de prio- 
ritate vel poſterioritate nativi- 


 tatis ejus cui opponitur baſtar- 
dia, cum ſponſalia vel matrimo- 


nium hinc inde conceſſa ſint. 


Bratton. 151d. 


a Bratton: ibid.” Flet. b. 6. 


C. 39. F. 4. 5 
b Dyer 79. 2 Inſt. 99. 
The progrefs of this affair 
is alſo very fully and authen- 
tically ſtated in the following 


entries upon the roll : 


Clauſ. 20. Hen. III m. 15. 4. 


0 onſtitutiones fate apud Mer- 


ton [uperius inrotulate | vet none 


ſuch appear upon the roll] /ez- 
licet xiij die Februarii ſigillate | 
fuerunt ſigillo domi ni regis tranſ- 
miſſe ſunt in Hyberniam ut cur- 
rant in partibus illis et tenean- 
tur ficut in Anglia et de hoc fit 
mentio in brevi directo juſtici. 
ario Hybernie inferius inrotu- 

lato. . 
Hlenricus Dei gratia rex Ax- 
glie &c venerabili patri L. ea- 
dem gratia archiepiſcopo Dublin 
et diledto et facts JSuo M. filio 
THz 


AD. i2g 


37 Hen. 2 


xxvi 


[NTRODUCTION 


Tu E biſhops, being thus abridged of one 
branch of their ſpiritual juriſdiction, were doubt- 
leſs not a little chagrined at the unexpected turn 
which this matter had taken, and the loſs ot that 
authority which their own obſtinate politics had 


Gera ldi juſticiario ſus Hiber nie 
ſalutem Accedens nuper ad curi- 
am noſtram Georgius de LaffidelP 
nobis ex parte veſtra ſupplica- 


vit ut vobis ſcire faceremus quid 


juris fit ſecundum conſuttudinem 


Anglie in caſibus ſubſcriptis vi- 


delicet cum contingat j.lium ali- 


cujus nobilis natum ex matri- 


monio movere queſtionem fratri 


Juo in fornicatione ante matri- 


menium de eadem matre proge- 


_ nito ſuper paterna hereditate 


Item ſi contingat quod frater na- 


tus ante matrimonium defendenda 


He aicat ſe e legittimum utrum 


in tali caſu fit mittendus ad fo- 
rum eccleſiaſticum &c Item ſi 


mittendus fit in qua forma c 


d hec wobis ſigniſicamus 


die primo capitulo quod i natus 


ante matrimonium cu: movetur 
gueſtio cognoſcat fe natum eſſe 
ante matrimonium nec petere poteſt 


beredilatem nec petitam retinere 
Jecundum Auglie con ſuetudinem 


Nec talis fi dicat /e natum eſſe 
62%. uon eſt mittendus ad cutiam 
thriſtianitatis eo quod clerus la- 


em habet pro Igitimo Cum au- 


tem de caſu illo anno proterits 


tractatum e/Jet coram vencra- 


bili patre archiepiſcopo ant et 


| coepiſcopis ſuis et magnatibus | 


noſtris Anglie ſcilicet utrum in- 


quiſitio de tali nato deberet eri 


in curia noſtra vel in curia 
chriſtianitatis tandem predict us 
archiepiſcopus et epiſcopi petie- 


runt ſibi dari poteſtatem ingui- 


rendi Poſtea vero proceſſu tem- 


poris quia in forma brevis nof- 


tri eis ſuper hoc tranſmiſſi con- 
tentum fuit quod reſpondere de- 
berent utrum talis natus Het 
ante matrimonium vel poſt vi- 
dentes hoc ee contrarium legi- 
bus ſuis noluerunt ad hoc reſpox« 
dere et reliquerunt nobis et curie 


noſtre hoc inquirendum et ter- 


minandum Et nondum proviſun 


eſt in curia noſtra ſub qua 1 


ma hoc de beat inquiri vel per 
ſacramentum x14 juratorum el 
per probationem a partibus pro- 
ducendam . . Hits igitur in- 


tellictii ſecundum quod predict 
tum eſt in partibus weſtri: fa- 
ciatis Teſte rege apud Mortelai 
3x dis Maii, 


brou ght 
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brought upon them: which will afford us W D. 2 15 


proper key to thoſe obſcure and extraordinary 
clauſes in the ſentence of excommunication now 
before us; whereby they tacitly meant to ſubject 
to the curſe of God the makers of the ſtatutes 
of Tewkesbury and Merton, as well as the tem- 
poral judges who had ſo far improved upon 
thoſe ſtatutes, as to eſtabliſh a new tribunal for 
deciding this queſtion in excluſion of the ſpiri- 
tual courts. Bur of this the king, his nobility, and 
the people, appear to have been well aware; and 
therefore entered upon the public records ꝗ the re- 
markable proteſt, which in the following edition 
is printed immediately after the ſentence e, as a 
perpetual memorial what part of it was inſerted 
by general conſent, and what otherwiſe, The 
pope however by his bulle, on the 218 of Sep- 


tember following f, confirming this anathema 


in totidem verbis; and it was afterwards made a 
part of the engliſh canon law by a provincial 


| conſtitution of arghbiſhop Peckham, A. D. 128 15 A.D. 1864, 


o Edw. 12 


Ou hiſtories and records continue filent in 
regard to the charters, a few general confirma- 
tory writs and proclamations excepred, till A. D. 
1264, the forty-ninth of Henry the third; when 


4 Pat. 37. Hen. III. in. 13. d. # Lyndewode. b. 5. t. 17, 
* In Sententia excommunica- pag. 354. 2 Wilk. Concil. 


fronts, &c. e 


Ann. Burt. Hemingford. 


the 


ects 1264 
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the king and his ſon prince Edward were in cuſ- 


— tody of Simon Monfort earl of Leiceſter, and in 
older to obtain the prince's enlargement the king 


was obliged to ſet his ſeal * to the charter of the 


14th of March, which is publiſhed from the ori- 
ginal record in the enſuing collection x. There 


is an antient manuſcript in the Cottonian library, 


not only of this charter, but alſo of a ſimilar one 


ſealed by prince Edward at London on the 1ota 
of March preceding ; (at which time and place 
he was ſet at liberty 1) and between them an 
Inſpeximus and confirmation of the great charter 
dated the ſame 14th of March m. A copy allo 
of this laſt Inſpeximus and confirmation (com 


prizing both the charters) is to be met with in 
the Harleian library *, dared the 13th of March, 


and witneſſed by nine biſhops, Simon Montfort 
carl of Leiceſter, Hugh le Deſpenſer the chict 


juſticiary, and fifteen ILY temporal barons. 


THe moſt obſervable part of the new char- 


ter here printed, beſides confirmation of the two 


The king about five years ſion of the words, dux Norman- 


before, (having renounced his nie et comes Angegavie. (Sand- 


title to Normandy, Anjou, &c. ford's geneal. Hiſtor. go. Wal 


in fayour of the king of France, ſingh. Upod. Neuſtr. Trivel.) 
for a preſent of 300000/.) kad Cart. 49. Hen. III. n. 4. 
changed his great ſeal, both in k In Carta Confirmationis, | 


point of device and of legend; c. 
uſing a ſceptre with a dove in- Pat, 49. He II. m. 19. in 


| ſtead of a ſword for the orna- 1 Brad. Append. 243. 


ment of his right hand, and m Claud. D. 2. fol. 137, Ic. 
abridging his ſtile by the omiſ- 5 numb, 489. 


charters, 
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charters, (which alone would entitle it to a place 4 9. us, 
| A 49 Hen. NL 
in this collection) is the clauſe giving liberty to 


the king's ſubjects to riſe againſt and diſtrain him 
to the utmoſt of their power, notwithſtanding 
the allegiance which they owed him, in caſe he 
ſhould rranſgreſs the conditions therein agreed 
on. This ſeems to be plainly copied from king 
John's great charter, chapter 61, with ſome al- 


terations; particularly in that here there is no 


exception in reſpect of the ſafety of the king's 
royal perſon and family. And yet in both theſe 
caſes, the inſtant they got out of the hands of 
their reſpective enemies, neither father nor ſon. 
paid any regard to conceſhons thus compulſively 
extorted. So impracticable is the attempt to re- 


| ſtrain even limited monarchs by any expreſs pro- 


viſions which argue a degree of diſtruſt incon- 
ſiſtent with men itſelf. 


THER E occurs nothing farther worth con-. D. 1267 
ſidering, in relation to the charters, during the * Yo. 


reign of this unfortunate prince; except the ge- 


neral proviſion for their obſervance in the fifth 


chapter of the ſtatute made at Marleberge, the 
18th of November A. D. 1267, which is printed 
in the following collection , but needs no com- 


ment or hiſtorical ration: 


HE NR the third died the 16th of Novem- 
ber A. D. 1272, and was ſucceeded by his ſon 
Edward the firſt, a prince of a very different 


* pag 123, from the cotton MSS. Claud. D. 2. | 
Q 1 character; 4 
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INTRODUCTION. 
character; in whole reign, glorious as it was to 
himſelf and advantageous ro his people in gene- 
ral, we find little mention of the charters, till 
the year 1297. The king then meditating an 
expedition into Flanders, the carl of Hereford 
lord high conſtable and the carl of Norfolk earl 


XC 


mareſcal refuſed to attend him in perſon, accord- 


ing to the duty of their ſtations, for which they 
were ſuſpended from their offices. This occaſi- 
oned them to raiſe a very formidable oppoſition 
to his meaſures, and to publiſh a kind of mani- 
teſto in the name of the prelates and barons, 
complaining among other things of the neglect 


into which the two charters of liberties had 


fallen?. King Edward, alarmed at their pro- 
ceedings, ſeems to have privately engaged to re- 


new and confirm the charters on the uſual con- 


dition of a ſupply : for archbiſhop Winchelſey 


on the 16th of July ſummoned the ſynod of his 


province to meet on the 10th of Auguſt, in or- 


der to conſider of ſuch renovation 4; 


but the 


_ clergy then declined granting any thing till the 
leave of the pope ſhould be obtained. W here. 


upon the king upon the 12th of Auguſt publiſhed 


an anſwer to the manifeſto of the earls, dated at 
Odymere near Winchelſey, which he ſent to all 
the ſheriffs in England ; promiſing (among other 
things) to confirm at his return from Flanders 
the two charters, if the people would grant him 
an aid to ſupply his preſent neceſſities : and 


* Knyghton. Walſingham. Pat. 25 Edꝛv. 1 p. 2. n. J. 


2 2 W ilk. Concil. We, B. 226. printed i in 2 Brad. Append. 20. 
„ 
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foon after, on the 22d of Auguſt +, he embarked 4 D.r: 
for the continent; leaving his ſon prince Ed- 8 
ward, then thirteen years old, regent of the 


realm in his abſence: 


A PaRLTIAMENT was ſoon after called to meet 


on the 6 of October; mention being made in 


the writs of ſummons, that the purpoſe of the 
mecting was principally to confirm the two 
charters, and to grant a ſecurity that the late 
levy of an eighth (which in many of its circum- 
ſtances was illegal) ſhould not be made a prece- 


dent, nor in any other ſhape ſhould turn to the 


prejudice of the kingdom. At this parliament, 


* 2 Rym. 791. 
t Clauſe. 25 Edw. I. m. 6. d. 


in 2 Rym. 793, and 3 Pryn. 


Edwardus Dei gratia rex 
Anglie dominus Hibernie et dux 


Aquitanie wicecomiti Bed et 
Buks' ſalutem Duia in releva- 


tionem omnium incolarum et po- 
puli regni noſtri pro octada om- 
nium bonorum ſingulorum laico- 
rum per lotum idem regnum pro 
urgentiſſima nunc didi regni 
contra Gallicos neceſſitate levan- 


da conceſſimus pro nobis et here- 


dibus noſtris confir mare et fir- 


miler teneri facere mugnam car- 


tam de libertatibus Anglie ef 


cartam de libertatibus foręſte et 
concedere omnibus et ſingulis e- 


Juſdem regni litteras noſtras pa- 


ſentes quod difte ocaue lewatio 


non cedet eiſdem in prejudicium 
 fervitutem exheredatianem uſum 


wel conſuetudinem in futurum 
Tibi precipimus firmiter injun- 
gentes quod fine dilatione aliquæ 
quatuor de probioribus et lega- 
lioribus militibus comitatuum 
tuorum videlicet de guolibet co- 
mitatu duos eligi et eos plenam 
poleſtatem pro ipſis et tota com- 
munitate dictorum comilatuum 


babentes ad Edwardum filium 


noſtrum cariſſimum tenentem in 
Anglia locum noſtrum wenire © 
facias ita quod fint London ad 
eurdem filium noſtrum modis om- 
rious in octabis ſand: Michaelis 
proximo fuluri ad ultimum car- 
tas ſuper corfirmatione noſtra 
cartarum predictarum et litte- 


Q 2 rad 
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4D.1293.0n the roth of October, the prince paſſed the 
| 5 ſtatute uſually called Confirmatio cartarum, in the 
name of his father, and in the form of a char- 
This is entered on record at the tower u, 
5 1 differs in nothing material from the copy 
Which is printed in the following edition, ſave 
only in the atteſtation, which runs thus; Te,- 
moigne Edward noſire fitz a Londres le diſme jour de 
Octobre lan de noſire regne vintiſme quynt. He alſo 
on the ſame day granted a pardon to the con- 
ſtable and carl mareſcall, together with John de 
Ferrers and all others who had refuſed to go in- 
to Flanders, in two inſtruments ; one ſealed 
with his own ſeal, the other with the ſeals of 
bis council * ; and engaged to procure the king 
his tather's ratification of both the charter of con- 
firmation and that of pardon : upon which con- 


I dition the two earls declared that they would 
1 - ſupport him to the utmoſt of their power not 
Ti only in Flanders, but in Scotland; for in the 
| 3 bs latter a formidable force was now aſſembled un- 
175 der the command of William Waleys, which 
17 had defeated the king's army on the fith of Sep- 
f bt =. tember preceding *. On the 12th of October 
: Y the great charter and charter of the foreſt were 
| l | | | ras nftras ſuper dia conceſſi- filio noſtro apud ſanctum Pau- 
1 one pro ipla communitate in lum London xv die Septembris 
= | forma prediaa recepturi et fac- anno regni noſtri xxy. 
| 12 turi ulterius quod per dictum fi-. u Stat. 25. Edu. I. m. 38. 
34 lum et conſilium noſtrum ib i- » Regiſt. Winchelſey. 22 
| " | dem fuerit ordinatum Et hee 228. cited in 2 Brad. 60, 
| 1 . nullo modlo omittatis Ft habeas * Knyghton. | 


iti hoc brewe Zee Edꝛvarao | | 
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both of them recited and confirmed by 1z/pexi- 4 p. 1 
anus, teſted in the name of prince Edward; the 0. . 


various readings of which enemp are 
given in the following edition y. And for theſe 
important conceſſions the clergy of the province 


of Canterbury gave a tenth, and thoſe of York 


a fifth of their annual revenuc; and the e laity a ninth 


of their moveublcs * 


A. fron the aſſembly broke up, the prince 
and his council ſent over to the king in Flanders 
a copy of the charter of confirmation ſo granted 
in parliament, and alſo of the pardon to the two 
great earls and their adherents. The king, after 
jome days deliberation, affented to both; and 
at Ghent on the fth of November athxed his 
great ſeal to the reſpective inſtruments, as is wit- 
nefſe] in regard to the Conſirmatio cartarum by 
this memorandum inſerted in the record imme- 
diately after that enrollment : E fet a remembrer 


ge meiſme ceſte chartre ſuth meiſimes les paroles de mot 


en mot fuſt ſele en Flaundres de ſuth le grant ſeal le 
roy ceſt ajaver a Gaunt le quiut jour de Novembre 
lan del regne lavantdit noſtre ſeiguur le roy vinti/me 
quint e envee en Engleterre. This original charter 
of king Edward is {till extant among the Cotton 
charters in the Britiſh Muſeum », being ſixteen 
inches and a quarter broad, and ſix inches and 
a quarter in length including the fold for the 


label; part of which, being of parchment, is 


In magna Carta ꝙ Hen. III. 2 Knyghton. Hemingford, 
Carta de Foreſta. | * Locuil. 7. vn. 9. 
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1 N ſtill remaining, but the ſeal is entirely gone. It 


WY Was conſiderably ſhrivelled by the fire 4. D. 
1731 3 but as the whole is ſtill legible, though 
in ſome parts with difficulty, it was judged pro- 
per to take the following copy * from this moſt 
authentic original. 


Tus charter not only re-eſtabliſhes the two 
charters of king Henry, but provides for their 
effectual publication; and particularly directs 
The great charter to be allowed in all points as 
the common law of the land. It declares all 

judgments contrary to them to be utterly void ; 
and ordains them to be read twice a year in all 
cathedrals, and ſentence of excommunication to 
be as often denounced againſt all that endeavour 
to infringe them. And at the end it is provided, 
that ſuch aids as had been given to the king in 
times of public neceſſity, in whatever manner, 
They were raiſed, ſhould not be drawn into a 


4 precedent ; and that no ſuch manner of aids 
T7 __ thould be taken for the future, unleſs by the 
1 common aſſent of the whole realm; with an ex- 


== ception to thoſe which were antiently due and 
| accuſtomed. A releaſe is alſo ſubjoined of the 


. new tax of forty ſhillings on every wool- ſack 
i _ exported, which had been irregularly granted 
4 | and therefore illegally taken, in the preceding 
|: pFear e, inſtcad of the tax of one noble, granted 


* hs confirnatic carler am | < Hemingſord. A. D. 129 . 
regis Eawardi J. | 8 | - 
to 
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to the king 4. D. 12754 : which impoſition 4 D 1297, 


was commonly known by the name of the male- 


. Foule © 50 


THE king's pardon to the earls and their ad- 
herents 1s entered on record, immediately after 


prince Edward's charter of confirmation, and the 
memorandum thercunto ſubjoined ; 


of which an 


exact copy will be found in the notes f. And 


Q 4 | ſoon 


a Trivet. Walſing. A. D. 


1298. Pat, 3 Edw. 1. 1. 1. 


Fin. 3 Edw. I. m. 24. cited in 
2 Inſt. 59. 4 Inſt. 29. 


e The expreſſion males toute 


or malta tolta occurs very fre- 
quently in the writers of thoſe 
times, both here and on the 


continent. We have i it in chap. 
30. of the great charter 9g 
Hen. III. and the correſpon- 


dent ſections of thoſe which 
preceded it. Dufreſne thus ex- 


plains it; main tolta, res in- 


Juſte ablata, ſeu (ut tunc loque- 
_ bantur) tolta wel tulta, Gloſſ. 
. Tolta mala. 

f Stat. 25 Edw. I. m. 15. 


Edward par la grace de Dieu 


roy d Engleterre ſeignur d Irland 


E Aucs d Aquitaine a toutx ceux 


gui ceſtes preſentes littres ver- 
ront ou orront ſalus Sachiez ge 


come de par nos ame & feaux 


Humfrey de Bohun conte de 
Hereford & de Efſex et coneſ- 


table dEngleterre & Roger By- 
god conte de Nor ff” & mareſchal 


dEngleterre nous ſeit fet enten- 


daunt gil fe douterent ge nous 
euſſiens concem vers eux rancour 


et indignation pur aucunes deſo- 
be/ſſances gil avoient fees ne ad 
geres a ceo ge hom diſoit en ce 
gil ne vindrent pas a nous a 
noſtre commandement & a ce 
gue hom diſoit gil awvoient au- 
cuns de nos comandementx de- 
turbex & targes & aucunes 
aliances & aſſemblees des gents 
armes faites contre noſtre vo- 
lunte et deffenſe Nous regar- 
dantz ge des choſes avantdites 


null melſfait neſt per eus ſul, 


uncore coment ge paroles eent eſte 


dites a la requeſte et priere eſpe- 


ciale de Edward noſtre chier 


7 & moſtre leut Int en 
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ſoon after the tranſmiſſion of both into England, 
the two carls with the reſt of the nobility aſ- 
ſembled at Vork, on the 2oth of January; where 


the old charters and new articles were ſolemnly 
read to the whole commons, and the biſhop of 
Carliſle denounced ſentence of excommunication 
againſt all who ſhould infringe them s. 


Mucu doubt has been raiſed, whether what 
is uſually printed in our ftatute-books, under the 
name of Stati tum de tallagio non concecdlendo h, was 


 Engleterre et des honurables peres 


Pillame eveſſ de Ely William 
eveſge de Ba & de Welles 
Richard eveſq de Londr' Wauter 
eveſqe de Conventr & de Lyche- 
feld & Henry elit Everavyk & 


des nos amex & feauz Eamond 


conte de Cornwall Johan de 


' Garenu' cont? de Surreye et de 
Snſſex Willame de Beauchamp 
conte de Warrexwyk et des au- 
tres de noſtre conſeil demorantæ 
en Engloeterre pres de lavant dit 


noſtre fuix releifſums & fardo- 


noms pleinement as ditæ contes et 
à Johan de Ferrers & a touts 
| leur menengs & tout leur aliex 


tote manere de rancour et de in- 
aionation qui nous avoms concev 


Zers cus ſi nule enſoit per les en- 


' chefons awandites ou nule de eles 
int qe nul de aitx contes ne 
Jehan de Ferrers ne nul de leur 
tnenengs ne de leur alice aven- 


really 


itz ne foient chalengex links « 
ſene c ne greve s pas nous ne par 
nos heirs en nul temps pur nul? 
des choſes avant dites E aufi par. 
donoms et releifſoms a toutæ au- 
tres de noſtre roiaume qui furent 


ſomon & ou pries de paſſer owveſqe 


nous et ne paſſerent totes maneres 

de rancour et de indignation f, 
nule euſſiens concev vers tus pe, 
cele encheiſon En teſmoignance des 
gueux choſes nous awvoms fait 
faire ceſies nes lettres overte 

Donees a Gaunt le quint jour 

de Nowembr" lan de noſtre _ 

winti/me quint, 

s Hemingtord. A. D. 129). 

h Of this Hemingford has 
given us the molt intelligible 
copy of any extant ; that print- 
ed in our itatute books being 
in ſome parts ſo mutilated, as 
totally to obſcure the ſenſe 
Eis is as follows 


Nullum 


enacted in the parliament at London, and 


Nullum talliagium wel auxi - 
lium per nos vel heredes naſtros 
de cetero in regno noſtro impo- 
natur ſeu levetur fine voluntate 
et afſenſu comuni archiepiſcopo- 
rum epiſcoporum et aliorum pre- 
 latorum comitum baronum mili- 
tum burgenſium et aliorum li- 


berorum hominum in regno noſ- 


tro Nullus miniſter noſter vel 
heredum noſtrorum capiat blada 


lanas coria aut aliqua alia bona 


cujuſcunque fine woluntate et aſ* 
Jenſu illius cujus fuer int huguſ- 
modi Ilona Nichil capiatur de 
cetero nomine vel occaſione male 
tolte de ſacco lane Volumus etiam 
it concedimus pro nobis et heredi- 
bus noſtris quod omnes clerici et 
layci de regno noſtro habeant 
omnes leges libertates et liberas 
conſuetudines ſuas ita libere et 
; mtegre ſicut eas aliquo tempo re 
plenius et melius habere conſue- 
wverunt Et fi contra illas wel 
guemcungue articulum in pre- 
ſenti carta contentum flatuta 
Suerint edita per nos vel per an- 
Leceſſores noſtros wel cenſuetudines 
introducte volumus et concedimus 
guod hujuſmodi conſuetudines et 
 Ratuta dacua et nulla ſint in 
ferpetuum Remiſimus eciam Hum- 
frido de Bown comiti Hereford” 
% Hex. conftavularia Anglie 
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really a ſeparate thing from this confirmnation 4 p. 1252. 


xcvli 


| Rogero Bygot comiti Norf ma- 


reſcallo Anglie et aliis comitibus 
baronibus militibus armigeris 
Johanni de Ferrariis ac omni- 
bus aliis de eorum ſocietate con- 


federacione et concordia exiflen- 


tibus necnon omnibus xxi libra- 


tas terre tenentibus in regne_ 


noſtro five de nobis in capite ſiue 
de alin quocungque qui ad tranf- 


 fretandam nobiſcum in Flan- 


driam certa die notato wcati 
fuerunt et non venerunt ranco- 
rem noſtrum et malam woluns» 
tatem quam ex cauſis predicts 


erga eos habuimus Et eciam 


tranſgreffiones ſi quas nobis wel 


noſtris fecerint uſque ad pre- 
ſentis carte confeccionem Et ad 
majorem hujus rei ſecuritatem 
wvolumus et concedimus pro nobis 
et heredibus noſtris quod omnes 
archiepiſcopi et epiſcopi Ang lie 
in perpetuum in ſuis catbedrali- 
bus ecclefiis habita preſenti carta 
et lea excommunicent publice 
et in ſingulis parochialibusec - 
clefiis ſuarum dioces excommus- 
nicare ſeu excommunicatos de- 


nunciare faciant bis in anne 


omnes qui contra tenrem pre- 
ſentis carte vim et effetum in 


| quorunque articulo ſcienter fece- 


rint aut fieri proturav.rint quo- 


quomads In cujus rei teftimoni- 


1078 


wards. 


after- 26 Ed. J. 


9 2 


26 Edev. 
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4D. 555 wards confirmed at Ghent; or whether it Wag 


7 only an abſtract of it in another language. It is 
certainly very ſimilar in its contents to that con- 
firmation and the ſubſequent charter of pardon; 


except that it is ſhorter, and that in this there 
is a ſignal omiſſion of the reſtrictire word deu, 


or /ach, in the clauſe relating to aids, and alſo as 


i gnal an omiſſion of the ſaving in reſpect of the 


antient aids which were formerly due and accuſ- 


tomed : which omiſſions leave the prohibition 


of impoſing and raiſing any taxcs or aids without 
the univerſal conſent of the realm entirely gene- 
ral and abſolute. This matter was very learnedly 
debated in M. Hampden's great calc relating to 
ſhipmoney, A. D. 16371; when the judges de- 


termined it to be a ſeparate act of parliament, 


principally becauſe it was recited as ſuch about 
nine years before, in the preamble to the pett- 
tion of right *k. And their determination ſeems 
to be juſt, for this was certainly ſufficient to 


give it for the future the binding force of a ſta- 


tute in point of law; though it hardly will be 
allowed as a concluſive proof of a dilputed fact 
in point of hiſtory. 


am uri carte . 10. _ articulis obſervabunt et ad ejus 
trum eſt appenſum una cum fi- obſervacionem conſilium ſuum et 


gillis archiepiſcoporum epiſcopo- auxilium fidels ee in 


rum comitum baronum et alio- © perpetuum. 


rum qui ſponte juraverunt quod \ State . 510, 536, 
tenorem preſentis carte quatenus 551, &C. 


in eis eſt in omnibus et ſingulis * bid. 595, 607, 628. 
To 
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A. P. 1299. 


To 47 the truth, there ſeem to be ſtrong rea- 


ſons for ſuppoſing it only a kind of abſtract or 


tranſlation by a cotemporary hand; which pro- 


bably was inſerted at the end of the great char- 


ter 1n the regiſter of ſome monaſteries, whence 
it was tranſcribed by Trivet and Hemingford, 


who are copied by Knyghton and Walſingham. 


For it cannot be of ſo late a date as the 34th of 


 Edw. I, wherein our ſtatute-books and fir Ed- 


ward Coke 1 have placed it; ſince Humfrey 


Bohun carl of Hereford, whoſe pardon is there- 
in granted, died the 31st of December in the 


year 1298, 27 Edw. Im: nay, all the old hiſ- 


torians who inſert it, ſuppoſe it to have been 


26 Ede. 


d, 


granted by the king in Flanders in the latter end 


of the year 1297, when the ſimilar french char- 
ters here printed were indiſputably ſealed ; of 


which, and which only, Matthew of Weſt- 


minſter takes notice. It is not to be found upon 


any authentic roll or record of the years 1297 or 


1298, nor elſewhere : not that the ſtatute roll 
of that time is loſt, but no entry of ſuch ſtatute 


in latin appears thereon n. The firſt time it oc- 


curs in print, to the editor's knowlege, is in the 
Secunda pars veterum ſtatutorum, printed by Tho- 
mas Ber thelet A. D. 15329; for it is taken no 


notice of in the old abridgment of the ſtatutes, 
which was printed about the reign of Edward 


In, 63a. 3 Prog. 744- 
m i Dugd. Monaſt. 447. © fol 39. 
1 the 


20 2 1597 the fourth by Lettou and Machlinia, and was 
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probably compiled ſomewhat earlier, as the lateſt 


ſtatute therein abridged is 33 Hen. VI. chap. 13”. 
And yet that abridgment has an abſtract of the 
ſtatute de confirmatione cartarum, alias diff” ſuper— 
adaicio cartarum, wherein the emphatical word 
rieu is left out q: which ſhews that not quite ſo 
much ſtreſs was laid upon it antiently, as at the 
time of M. Hampden's trial. And with regard 
to the omiſſion of the ſaving clauſe, (which mull 


certainly be underſtood to relate to the antient 
fcodal aids, pur file marier, pur faire fitz chivalier, 
c,) we may obſerve that, notwithſtanding this 
ſuppoſed ſtatute which is conſtrued by ſuch o- 


miſſion to have abridged them all, king Edward 
himſelf in the year 1306 impoſed an aid on his 
ſubjects for knighting his eldeſt ſon; and in the 
writs of ſummons to the parliament, which he 
held to conſult about the manner of lev ying it, 
he expreſſly claims it to be due in right of his 
crown ". In like manner the ſaving in the Con- 


Ji matio cartarum of the cuſtoms on wool, skins, 


and leather, before granted, is omitted in the 
ſuppoſed ſtatute de tallagio; and yet there is no 
doubt but that theſe were hereditary in the 


crown for ages after Edward the firit *. Where- 


7 Under title Laborers. aue Y cuſtumes. 
Under title Taxes. —7 pur De jure corone in bujuſmodi 
null beſoigne null manere des caſu auxilium eri nobis debgt. 


444 myſez ne priſez de neftre Clauſ. 34 Edw. I. n. 15. 4. 


roialme ne prendromsforſque ar cedula. printed i in 2 _ 986, 


| commune aſſent de tout le rey. 987. 
elne ſalvea les auncisns aides Dyer. 43. 10s. 2 Inſt. 59. 


fore 


— 


. 
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fore it ſeems upon the whole that there is great 4 P. 1299! 
reaſon to queſtion the authenticity of this dubi- 9 
ous act of parliament, otherwiſe than as a cotem- 
porary latin abſtract of the two french charters, 
intended (however imperfectly executed) to ex- 
preſs the ſelf ſame meaning in another language. 


HowEvER, notwithſtanding the ſecurity thus 
given, the two earls ſeem ſtill to have retained 
their ſuſpicions of the king's ſincerity ; and there- 
fore at Carliſle, about W hitfontide A. D. 1298, 4 p 1288. 
they demanded that the king ſhould renew his 
confirmation of the charters at home; leſt, as 
the former was ſealed in a foreign country, a 
pretence ſhould be thence formed for breaking 
through it: and they alſo inſiſted, that a peram- 
bulation ſhould be appointed to ſettle the boun- 
daries of the foreſt. Both theſe the king's friends 
engaged ſhould be done on his return from the 
expedition into Scotland*: and accordingly he 
confirmed the charters in a parliament holden 
the 8th of March, being the firſt Sunday in the 25 Edu. 7. 
lent following, at London, with a faving of the "YE 
rights of his crown»; and directed writs to the 
ſeveral ſheriffs, on the 26th of March and 2d of 4 D. 299 
April, reciting all the articles of the foreſt char 
ter verbatim, (the five firſt chapters relating to 
the deafforeſtations excepted ) commanding thoſe 
articles and the great charter in all points to be 


t Hemingf. Walſingh. 2M r Hemiogf, Walſingh. Tri- 
1 Cab. 27 Eaw. J. m. 18. 4, vet. Matth. Weſem. 


85 1 „ obſerved, 
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4. b. lu obſerved, and promiſing that a perambulation 
ons. > thould be had, as ſoon as his affairs were ſettled 


at the court 5 Rome. Theſe related to the 
pope's award between him and king Philip of 
France; and were ſo ar duous, he ſaid, as entire- 
ly to employ his attention, ſince they affected 
himſelf, his whole realm, and all chriſtendom x, 


But, finding the people diſcontented ar this par- 


tial and reſerved confirmation, he is ſaid to have 
at length confirmed the two charters, abſolutely 
and without any reſtriction, in another parlia- 
ment holden about the beginning of the enſuing 


oY” 7. 


THE people, notwithſtanding, being diſſatis- 


Hed that theſe confirmations were hitherto only 
verbal, while the promiſed perambulation was | 
delayed, (without which it was impracticable to 


_ deafforeſt the former encroachments) the king 
iſſued writs in the french or vulgar tongue, dat- 
ed the zyth of June; complaining that he was too 
hardly preſſed; declaring the reaſons of his de- 
lay through the great and ur gent buſineſs in which 
he was neceſſarily engaged, which would be 
finiſhed in the middle of July; obſerving that ir 
would be inconvenient to the public to A about 
the perambulation in the time of harveſt; bur 
promiſing that the perambularors ſhould rendeas 
vous at N . T7 Michaelmas day at 


* Clauſ. 27 Edi 4 m. 17. 8. 
. Stat. 27 Edw. I. m. 37. 2 Brad. 65. Trivet. Hem- 
Printed i in 3 12 855 842, $43 . Wallingh. 


fartheſtz 


— 6 8 e 
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fartheſt; and therefore requeſting the people , 222 


not to believe any malicious reports to the con- 
trary, Which were only calculated to ſow ſtrife 
and debate between the king and his ſubjects. 
Theſe writs were ſent to every ſheriff in Eng- 
land, incloſed in another in latin, commanding 
him to publiſh them in every city, borough, 
market- town, and other place of public reſort *. 


99. 
J. 


— 


IN the next Pri at another parliamentys Ee. 1 
holden at London on the 16th of March, the 


two charters were again confirmed by the ſtatute 
called Articuli ſuper cartas; wherein it was pro- 
vided that three knights or principal freeholders 
ſhould be elected in every county, who, or any 
two of them, were empowered to ſee the char- 

ters duly executed, and to puniſh offenders a- 
gainſt them by imprildmnen, ranſom, and 
amercement: for which purpoſe writs were iſſu- 


ed on the 27th of March to every county in Eng-  D. 13 
land, commanding them to proceed to ſuch elec- 


tion a. Many additional liberties were alſo grant- 
ed by this ſtatute, extending the whole to the 
number of twenty chapters; which, bearing 
little or no relation to thoſe which were before 
granted in the two charters, are not comprized 


in the enſuing collection; wherein the firſt part, 


which alone has reſpect to the charters, is print» 


= Bundel. brew. 27 Edau, J. _ Clauſ. 28 Edw. I. m. 11. d. 
ed 


brinted in 3 Pryn. 810. printed in 3 Pryn. 848. 
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4D. 1300, ed from the ſtatute· roll in the tower of Len- 
don b. | 


” 1 N this there is a direction, that the charters 
ſhall be ſent to the ſheriffs of every county under 
| the king's ſeal, and be read in full county court 

four times in every year. In order to which 


the charters of In/peximus, 28 March A. D. 1300, 


28 Edw. I, were made; of which ſome ſtill re- 
main at Durham, Weſtminſter, and Oriel col- 
lege, and they are alſo upon record at the tower; 

from whence the various readings are taken 


which are ſubjoined to each charter reſpective- 


Iy<. And writs of the ſame date, for that pur- 
' poſe, were ſent with them to every ſheriff in 
England ad; as likewiſe on the Iyth of April were 
other writs, for proclaiming the new articles 
ſuperadded by this parliament to the charterse. 


MEANTIME there is reaſon to ſuppoſe, that 
the perambulators of the foreſt met at Northamp- 


ton about Michaelmas in the year preceding, 


and there ſettled their plan of operations for the 


enſuing ſprings; for on the Ist of Nees the — 


d Stat. 28. Edv. L mM. 35. 1140 an account is given in 

Articuli ſuper cartas, regis fol. Ixxiii. note u. 

Edward; I | 4 Clauſ. 28 Edv. I. m. 8. d. 

Magna carta regis Hen. II printed in 3 Pryn. 848. | 

and carta de foreſta regis Hen, © Clauf. 28 Edw I. m. 7. d. 

III. There is allo one at Ap- printed j in 3 Pryn. * 2 Rym. 
bleby in Weſtmorland, of 863. 


iſſued 
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iſſued writs to them reſpectively to begin the £ FR 19007 
perambulation in all the foreſt-countiesf: and 8 


on the toth of May he granted commiſſions to the 
knights elected in purſuance of the Articuli ſuper 
«arias; appointing them his juſtices, and arming 
them with proper powers for the due execution 
of the two charters, and of the ſtatute ot Win- 
cheſter, which was paſſed in the thirteenth 


year of his reign and now newly republitheds. 


Tur perambulations being finiſhed in the 
ſummer, king Edward on the 2600 of Sept mber 
iſſued writs "of ſummons b for a parliameat to 


nicet 


f Clauſ. 28 Fdw. I. m. 8. d. fecta non remaneat guoquo modo 


printed in 3 Pryn. 849. 
Rex dilecto et fideli ſuo Ro- 
gero de Brabazon ſalutem Cum 


aſſignavimus vos una cum qui- 


buſdam aliis fidelibus noſtris ad 


perambulationem in foreſtis noſ- 


iris infra comitatus noſtros Sa- 


lop' c faciendam Vobis man- 
damus quod ſitis Lichfeld' in 
craſtino aſcentionis Domini prox- 
imo futuro parati exinde cum 
dictis fidelibus noftris proficiſci 
ad perambulationem illam fa- 
ciendum quibus mandavimus 
quod tunc ad hoc faciendum mo- 
dis omnibus per ſonaliter ſint 
ibidem Et hoc nullo modo omit- 
tatis ita quod per veſtrum de- 
fectum expeditia didi negotii in- 


Teſte rege apud W 8 prime 


die Aprilis. 
Pat. 28 Edæu. I. n. 14. 
printed in 3 Pryn. 850, &c. 
h Clauſ. 28 Edw. I. m. 3. d 
Rex wicecomiti Cumbr ſalu- 
tem Cum nuper pro communi 


utilitate populi regni noſtri con- 


ceſſimus quod carta de foreſia in 


fingulis ſuis articulis firmiter 


ebſerwaretur aſſignando quoſdans 
de fidelibus noſtris in fingulis 


comitatibus ejuſdem regni in 


quibus foreſte noſtre exiſtant ad 
perambulationem in eiſdem foreſ= 


tis faciend ita quod perambula- 
tionem illam diſtincte et aperte 
factam ad nos antequam aligua 


| executio wel aliquid aliud inde 


R | feret 
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ci INTROD UCTION. 
7 D. 1450. meet on the 2oth of January at Lincoln, to re- 
28 Ede. L.oojye the report of the commiſſioners; in which 


he 


feret reportarent et quod fura- 
mentum noſtrum jus corone An- 


glie rationes et calump nig naſire 


nec [hon] jus rationes et calump- 
nie aliorum omnia ſalva forent 
Nos licet dilecti fideles naſtri 


nunc primo ad nos detulerunt 


quod fecerunt in negocio memo- 
rato quia tame n prelati comes 
barones et ceteri nig nates diti 
regni (in quorum ęreſencia nof- 
gras et aliorum proponi et audiri 
wolumius rationes et de quorum 
conſilio in eodem negocio Prout 


alias diximus intendimus obe- 


rari maxime cum ipſi ad obſer- 

wand” et manutenend jura reg- 
. Y T7 , F 

ni ac corons predicle una nobiſ- 


cum juraments vinculo ſunt aſ- 


tridi) juxta latus neſtrum tunc 
temporis non fuerunt ac pro co 


ſimiliter quod illi qui ſuas rati- 
ones quatenus illud negotium illos 
tangit proponere debeant inde 


remuniti nun erant eidem nego- 


cio fine ipſoruni conſilib finem 


zmtonere non poiuimus bong mocls 


"it 17 4 a,” Dt 75 7 , 5 « 
4 7 * t en. IIA hu Iian 


N s 0 aa 42 3 : ; 
foſjumus Ccipimus maturari ita 


quod per nos non fiet abſque ul- 


. 3 J+ 7 . ' <-> 
terioris ailationis femmes 


[quin] effecfum debitum ſortia- 


68S 


bur Sclentes cum f{reſatis comi- 


* ; 7 7 * f 7 7 
ſibas l arch us 6 magnatilus 


ſupradiftis ac aliis de comn/ani- 
tate dicti regni ſuper hoc et qui- 
buſdam aliis arduis negotiis nos 


et flatum regni predicti tangen- 
tibus habere colloquium et trace 


tatum Tibi precipimus quod fir- 
miter injungendo quod venire 


facias coram nobis ad parlia- 


mentum noſtrum apud Linc' in 
octabis ſandti Hillarii proximo 
Futur“ duos milites de balliva 


tua ills widelicet gui pro com- 


munitate comitatus predicti ad 
parliamentum noftirum ultimo 
preteritum per preceptum noſtrum 
venerunt et etiam de qualibet 
civitate infra ballivam tuam 
eoſdem cives et de quolibet burgo 
eoſdem burgenſes qui ad predic- 


tum parliamentum noſtrum alias 


fic venerunt Et ſi forte aliquis 


militum civium vel burgenſium 


frediftorum mortunus fuerit aut 
znfirmus per quod ad dictos diem 
et locum ccni re nequiverit tune 
loco illius mortui aut infrmi 
un um alium idoneum ad hoc eli! 


et ad dict um parliamentum uoſ- 


trum wvenire facias ita quod amt » 
lites cives el burgenſes predifi 


dictis diei et loco modis omnibus 


interſint cum plena potæſtate au- 
diendi et faciendi ea que itidem 
in premifſcs negotiis ordinari con- 

: tinge? 


he « 
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he directs the members of the laſt parliament, 11. D. 2190. 
living and capable of that ſervice, to be return- CL 
ed, and notice to be given in the ſeveral foreſt- 
counties, for all perſons concerned to appear at 
the ſame time and place, and ſhew cauſe (if they 
had any) why the perambulations ſhould not be 
confirmed. In conſequence whereof it appears, 
that the ſeveral perambulations which had been 
made before the king's jultices, by the oath of 
a jury, and in the preſence of the foreſters and 


tinget pro communi com modo dic- 
ti regni Et eiſdem militibus de 
cmmunitate comitatus predi 7 
civibus de civitatibus et burgen- 
fibus de burgis predictis rationa- 
biles expenſas ſuas habere facias 


ix veniendo ad dictum parlia 


mentum noſtrum ibidem moran- | 


do et etiam redeundo Tibi inſu- 
fer precipimus ficut prius quod 
ter totam ballivam tuam fine 
dilatione publice facias procla- 


mari quod omnes illi qui terras 


aut tenementa habeant infra 


metas foreſte noſtre in balliva 


tua et qui perambulationem itt 
aliguo calumpniari 


quod ſint coram nobis in parlia- 


mento noſtro predicto oſtenſuri in 


bac parte rationes ſuas et-cal- 


umpnias fi qu as habent Et ha- 
beas ibi nomina predictorum mi- 
litum civium et burgenſium et 
hac breve Teſte rege apud Ia Roſe 
FxVj die Sept: . fs, 


voluerint 


R 


Con/imiles litere diriguntur 
vicecomitibus ſubſcriptis in qud- 
rum comitatibus foreſte exiſtunt 
videlicet Weſtmerl Eborum 
Notingham' Lerb Northt' But 
Hunt Hex Surr' Sutht Wylt 
Dors Devon Glouc 
Wygorn' Hereford Roteland) 
O-con' Salop' Stafford' Warr. 

Rex wicecomiti Linc ſalutem 
Cum nuper pro communi utili- 
tate Oc ut ſupra uſque ibi 
pro communi commodo 
% dicti regni“ Et habeas ibi 


nomi na predictorum militum ci- 


Sumers 


vium et burgenſium et hoc breve 
T. R. ut ſupra. 

Eodem modo mandatum ef? 
evicecomitibus ſubſcripts in quo- 


rum comitatibus non ſunt foreſte 


didelicet Norff” Su ' Cantebr” 
Bed Kanc' Suſſex" Midd' Ley 
Northumbr' Cornub' Lanc' Herts 
Jord. | 


verderors, 


bags cas 


evil 
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4D. 100. verderors, were in that parliament examined and 
; finally approved. And the commonalty of the 
realm having granted the king a fifteenth upon 


this occaſion, he on the 14th of February by his 
letters patent confirmed theſe perambulations, 
and ordained them to remain as a ſtanding evi- 
dence of the boundaries of the foreſt in every 


county for ever i. 


it may be a matter of cu- 


rioſity to obſerve the fotm of 


theſe perambulations to eſta- 


bliſh the bounds of the foreſts; 
for which purpoſe a foreſt is 
here ſeleted, which has no 
longer any exiſtence, but is 


now converted into private pro- 


* 5 
Rot. Peranbulationum fore fa 


tarum 29. Edw. I u 8. 

Rex omnibus ad quos c. 
Sciatis quod cum communitas 
regni noſtri nobis conceſſerit qui n- 
tam decimam omnium bonorum 


ſuorum mobilium que habebunt 


in feſto ſancti Michaelis proximo 
Futuro extunc taxandorum gue 
quidem guintadecima poſt Hu- 
juſmodi taxationem colligi debet 
levari et ffdeliten nobis ſolvi 
Folumus et concedimus pro nobis 


ig beredibus naſtris quod pe, am- 
bulationes fade coram dilecto et 


gdeli noſtro Nogero le Brabaxon 


et ſeciis ſuis ad hee effienalis 


Ar 


per preceptum noſtrum de foreſtis 
no/tris in comitatu Oxon' de ce- 
tera teneantur et obſerventar 
per metas et bundas contentas in 
eijdem perambulationibus qua- 
rum tenor de verbo ad ver bun 
ſequitur in hunc modum 
Ferambulatio foreſtarum co- 
mitatus Oxon" facta coram do- 
minis Rogero le Brabazun Ra. 
dul de Hengham et Willielno 
Inge juſticiariis domini regis ad 
diam perambulationem fac ien- 
dam aſſienatis in preſentia fe- 
reſtariorum et viridariorum fa- 
reſtarum predictarum die domi- 
nica in vigilia beati Petri in 
cathedra anno regni regis Ed- 
abardi viceſimo oftavo per ſa- 
cramentum Johannis filii Gui- 
donis Fulconis de Rucote Thome 
de Parco Willielmi de Sharebrole 
Henrici de Bruylly Gilberti de 
Gaze Ricardi de Caune Joban- 
nis de la Hide Hugonis de Bar- 
ton Stephani de Abendon Jo- 


hanns 


Ar the ſame time the king, by his letters 
patent, confirmed the two charters; with 


nit de Haddon Reberti de Stok' 
Roberti de Romeny junioris Ri- 

eardi de Cornewe!ll, Radulfi de 

Sutton Henrici le Eſpicer de 

Cheping-Norton Walteri Heſel 
de Lillingeſton Roberti Neel de 
Wade Pyrte Nicholai Broun ju- 

nioris Radulſi de la Hide Mil- 

lielmi Bernard Fobannis de Hi 

nyng'on de Chadelyngton Ade de 
Deurhalle et Roverti de Aſtcote 

Qui dicunt ſuper ſacramentum 

ſuum quod foreſta de Schotovere 
incipit ad molendinum quod vo- 
catur Soteleſcote Mulle et fic per 
le Meredich' quod eft inter do- 
minicum boſcum domini regis de 
Hedingdon et terram Johannis 
de Fl!lesfeld includendo foreſtam 
ex parte dextra per omnes bun- 
das et metas ſubſcriptas et ex- 
cludendo extra foreflam ex parle 
feniftra totum refiduum et fic 
uſque Stonibrigge et fic per le 
Meredich wſque Edenebrok et fic 
w/que Ie bunden quod wocatur 
Enſegrovemere quod eſt inter 
campum de Elſefeld et campum 

de Wk et fic uſque Stodfold et 
fic uſque le Brech et fic uſque le 
| Brecheburne quod eft inter boſ- 
cum domini regis quod vocatur 


$:= = 
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- cial 


| Stowwode et le Breche de Elſefeld 


et fic per foſſatum uſque Elden- 
don et fic uſque Bicheweyeſende 


et fic uſque Beckeleſtile et fic per 


haiam uſque Hangereſende per 


 boſcum de Elſefeld et fic inter 


boſcum de Wade Eton et Stowade 
uſque Kingeſo“ et fic uſque 
Dudeweyſende apud la lake que 
wocatur Mode Eton Ho et ſic 


 uſque Longerudyngeſende que ejt 


inter Stowode et Cow Aliz et 
fic uſque Braddenebrigg et fic 
uſque Thremeren inter Stowode 
et boſcum HenriciTyeys et boſcum 
abbatis deWeſtm' et fic uſque cor- 
nerum del Parkeres Breche de 
Beckele et fic uſquele Dichende de 
Beckelte et ſic directe per hayam 
perſone de Beckele uſgue Stowode 
mere et fic uſque Bcchelebach et 
fic per hayam Baniereſhale et fic 
per hayam uſque le Brecheſburn 


ad capud boſci Fohannis de ſando 


Fohanne et fic uſque le Mere- 
thorn inter campum de Staunton 
et Wik et fic uſque Baſlardej- 
croft de Stoford et fic per fofſa- 
tum dlicti crofti uſque ad pontem 
de Stoford et fic per faſſatum 
inter campum de Hedindon et 
campum de Forfthull et fic uſ- 


R 3 | gue 


A. D, 1306. 
29 Edw. I. 


a ſpe- WWW 


OK 


A.D. 2 
29 Edw 
e wah 


contrary to their true 


gue garden et fic per foſſatum 
inter campum de Forſthull et 


Schotovere uſque Lynhale et fic 


' wſque Biyondebrok inter boſeum 


domini regis et biſcum de Forſt- 


Hull et fic uſque Wodemanneſpull 


et fic uſque Farnwellicbrok atte 
Grovehend et fic uſque Halengh- 
ton hach et fic u/gne Mintenhale 
et fic uſque Panſiakebrok Ne- 


therende et fic per fofſatum uf. 


gue Kinge/wwodebrok et lic uſque 


Juxta Kingwodebrok uſque te 


Rededich aſcendendo uſque ad 
boſcum de Templo et fic deſcen- 


 dendo per boſcum Templi uſque 


le Mereabeye que extendit j uxla 
Schottovere et fic uſgue teme re 
brok et fic uſgue dictum i Rede- 
dich inter boſcum Jobannis de 
Scaccio et boſcum de Tembplo 
uſgae Rededichiſende et fic de- 


| ferndendo uſque Akemerewelle et 


fie uſque le Mereabeye juxta boſ 
cumde Schotovere et fic per le 


Merewveze inter bo ſc um de Schoto- 


were et Horſpathe et fic uſque ad 


ſimmum capud de Akemere et 


fic uſque Chalfle per le Mere- 
hegg inter Pyrichale et Chalfle 


et fic uſque viam regiam que 


aucit verſus Oxon" et fic per 


eandem diam regiam uſque par- 
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cial nile; that, if any thing had been enacted 


ſenſe and meaning, it 
ſhould 


dum pontem de Oxon" et fic uſ. 
gue Chareauell et fic per Chare- 
abelle uſque ad mlendinum quod 
Vocatur Sot-lejeote Mulle Et 
dicunt predicki juratores gud 
boſcus de Elſefeld qui modo eff 
} ohannis de Elſefeld et boſcus 
de Mode Eton qui eſt abbatis 
de Eyneſham et boſcus de Cow. 
liz qui eſt abbatis de Weſtn! 
et boſcus del Hot qui eſt Hen. 


vic Tyeys et boſcus de Forſthull 
ad capud inferius de Akemere 


gui eſt abbatis dar Oſeneye et pri. 
oriſſe de Stodl:ye et boſcus dt 


Schaue qui ef/t abbatis de *ben- 
don et bojcus de Horſpathe qui 


eſt magiſtri milicie templi in 


Anglia et boſcus de Chalfle qui 


eſt ejuſaem magiſtri milicie et 


boſci de Hornle et Sydele in 


Stanton qui ſunt Jobannis dt 
Sano Johanne fuerunt afforeſ- 
tati poſt coronationem domini H. 
regis proavi domini regis nunc 
ad tale dampnum widelicet quod 
nec ipſi nec eorum anteceſſares 
ſeu predeceſſores poſt tempus pre- 
dictum uſque nunc nichil de baſcis 
predictis capere jotuerunt niſi 


per liberationem foreſtariorum et 
ad eorundem foreſtariorum vo- 
luntatem nec aliud proficuum de 
eiſdem boſcis recipere ſicut prius 


habere et facere conſueverunt 
| | ante 
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ſhould be remedied or even annulled by the com- 4 » 1300. 


mon conſent of the realm. An original of this* 
charter, with the great ſeal in white wax ap- 
pendant thereto, (being in breadth nine inches 
and an half, and in length five inches and a quar- 
ter including the fold for the label) is extant in 
the Bodleian library among M. F urney's charts, 
from whence the following copy k is exactly 
printed. There is another of theſe charters in 
the archives of Chriſt- church in Oxford; and M. 


Prynne mentions | four, that he had found! in che 


tower of London. 


Tris ſeems to have been the final and com- 


plete eſtabliſhment of the two charters, of liber- 
ties and of the foreſt: which, from their firſt 
conceſſion under king John A. D. 1217, had 
been often endangered, and undergone very many 


ante tempus coronationis domini 
H. regis predicti abſque atta- 
chiamento et impedimento fore/- 
tariorum prediftorum Et dicunt 
omnes predictos boſcos efſe affo- 
reſtatos poſt coronationem do- 
mini H. regis proavi domi ni 
regis nunc prout intellexerunt et 
intelligunt ex relatu anteceſſa- 
rum ſuorum et aliorum proborum 
hominum et per commgiem fa- 
mam patrie et per omnes villa- 
tas eidem foreſte propinguius ad- 


Jacentes In cujus rei teſti mo- 


Ita quod quicquid per iſtas 
perambulationes ponitur extra 
foreſtam remaneat extra foreſ> 
tam et reſiduum remanea? foreſta 
ſecundum metas et bundas pre- 
dictas imperpetuum In cujus rei 
teſtimonium has literas noſtras 
feeri fecimus patentes Teſte rege 
apud Lincaln* xiiij die Febru- 
arii. 
* Carta Carte Regis 
Edabardi J. | 
13 Pryn. 855. 


nium predicti Jurati fi gilia ſua 


 #ppoſuerunt 


R 


4 _ Mutations, 


7 


2 
nd ogg mutations, for the ſpace of near a century; but 


— 
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were now fixed upon an eternal baſis, having in 
all, before and ſince this time, (as fir Edward 


Coke obſerves® ) been eſtabliſhed, confirmed, 
and commanded to be put in execution, by two 


and er ſeveral as of parliament a. 


Any, bring thus traced the two charters 


from their original in Runingmede (if not ecarli- 
er) to this their laſting ſettlement, 
time to put a period to this hiſtorical diſcourſe; 


1t 1s now 


which, through the multitude of facts and re- 


cords appealed to, hath ſwoln to a greater bulk 


= 2 Inſt, proem. caſuiſtry of the times, ke 


nr 1s true, that the appre- 


henſions of the people were 
again raiied, when king Ed- 
ward, 29 Dec. A. D. 1305, 
ob ained a bulle tron pope Cle- 
ment the fifth, annulling all 
the conceſſions that had been 
extorted from him with rela- 
tion to the foreſts and other 
liberties; (2 Rym. 978) and 
releaſing him irom his oaths, 
and other ſpiritual ties, by 


which he was engaged to ob- 


ſerve them. But the only uſe 
he made of it (according to 


Brady, 2 Hiſt. 84 ; and Carte, 
2 Hiſt. 292.) was to ſhew his 


magnanimity ; in that being 
now abſolved from all manner 


ol obligation, according to the 


thought proper of his own free 
will, and without any compul- 
ſion, to confirm and enlarge very 


many of theſe conceſſions by 
the ordinance of the foreſt, 


which he publiſhed on the 29th 
of May in the following year. 
And yet (as Tyrrel very juſtly 
obſerves, 3 Hitt. 170.) he, by 


chapter of this very ordinance, 


abſolutely revoked and annul- 
led the deaffereſtation, which 
was before fo folemnly agreed 
to ; though it does not appear 


that he ever in fact attempted 


any thing afterwards, in breach 
of the two charters granted by 
his father, and ſo often con- 
firmed by himſelf, 


khan 
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than the editor expected when firſt he under- 


took to compile it. In conſequence of thoſe 
facts and records he hath been obliged to differ 
very frequently, (more frequently indeed than 
is tak gn notice of) not only from the monaſtic 


writers, and ſuch as have implicitly followed 


them, bur alſo from later hiſtorians of a very 
different character; who were endued with more 
learning and induſtry, and wrote from more au- 


thentic materials. The reflection which muſt 


naturally ariſe from hence is this; that, ſince 
men of great abilities have failed in point of ac— 
curacy through the extenſiveneſs of the plan 
which they have purſued, we may conclude that 
the compiling and digeſting of a general and 
complete hiſtory of England is a burthen too 
heavy to be undertaken by any ſingle man, how- 
ever ſupereminently qualified; but that, if ever 
ſuch a work is ſucceſsfully performed, it muſt 
be carried on by the joint endeavours of indi- 
viduals, each of them attentive to detached parts 
of it, which may afterwards be woven together 
into one uniform whole. That task may be re- 
ſerved for ſome maſterly and comprehenſive ge- 
nius, elegant in his ſtile, faithful in his narra- 
tion, able and impartial in his judgment: who, 
being poſſeſſed of a thorough inſight into the 
riſe and gradual improvements of the conſtitu- 

tion and laws of this kingdom, the frequent re- 
volutions of its egcleſiaſtical and civil polity, the 
different manners of its people at different 
periods of time, and its general connexions 
and commerce with foreign nations, and being 
accu- 
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cxiv INTRODUCTION. 
E accurately ſupplicd with particular facts and oc- 
currences by the labdrious reſearches of others, 
might regulate and bring to perfection in a fi- 
niſhed degree this great and extenſive work; 
though he wanted that critical attention to dates, 
and names, and other minuter circumſfances, 
which would be requiſite in thoſe who ſhould 
act in the ſubordinate departments. If what the 
editor of theſe ſheets has collected, with regard 
to the original, progreſs, and eſtabliſhment of 
the two great charters of liberties, can in any 
ſhape contribute to illuſtrate this important part 
of our Engliſh juridical hiſtory, he ſhall think 
that he has not altogether thrown away the la- 
bour and time, which haye been beſtowed upon 
theſe enquiries. , | 
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A N 1 
MAGNE CARTE LIBER TATUM 
s UB SIGILLO NE 


JOHANNTIS. 


I s TA ſunt capitula que barones petunt et 
dominus rex concedit. 


OST deceſſum anteceſſorum heredes r 
plene etatis habebunt hereditatem ſuam 
per antiquum relevium exprimendum in 


carta 
'$. Heredes qui infra etatem ſunt et fuerint in 2 


cuſtodia cum ad etatem pervenerint habebunt 
hereditatem ſuam ſine relevio et fine 

§. Cuſtos terre heredis capiat rationabiles exi- 3 
tus conſuetudines et ſervitia ſine deſtructione et 
vaſto hominum et rerum ſuarum et ſi cuſtos terre 


fecerit deſtructionem et vaſtum amittat cuſto- 
diam 


4 - 
— — ——————ꝙi — — K 


0 ©. > hs 
— — . _ 


” — 


* 


pro debito dum catalla debitoris ſufficiunt nec 
plegii debitoris diſtringantur dum capitalis de— 


I'S ARTICULI CARTE 


diam et cuſtos ſuſtentabit domos parcos vivaria 


ſtagna molendina et cetera ad terram illam per- 
tinentia de exitibus terre ejuſdem et ut heredes 


ita maritentur ne diſparagentur et per conſilium 


propinquorum de conſanguinitate ſua 

§. Ne vidua det aliquid pro dote ſua vel ma- 
ritagio poſt deceſſum mariti ſui ſed manecat in 
domo ſua per xl dies poſt mortem ipſius et infra 
terminum illum aſſignetur ei dos et maritagium 
ſtatim habeat et hereditatem ſuam 

$. Rex vel ballivus non ſaiſiet terram aliquam 


bitor ſufficit ad ſolutionem fi vero capitalis debi- 


tor defecerit in ſolutione fi plegii voluerint ha- 


2 capiant aſſiſas de nova diſſaiſina morte anteceſ- 


beant terras debitoris donec debitum illum per- 
ſolvatur plene niſi capitalis debitor monſtrare 


poterit ſe eſſe inde quietum erga plegios 
6 $. Rex non concedet alicui baroni quod ca- 


piat auxilium de liberis hominibus ſuis niſi ad 


corpus ſuum redimendum et ad faciendum pri— 


mogenitum filium ſuum militem et ad primo- 


genitam filiam ſuam ſemel maritandam et hoc 
faciet per rationabile auxilium 


$. Ne aliquis majus ſervitium faciat de feodo 
militis quam inde debetur 


8 $. Ut communia placita non ſequantur curiam 


domini regis ſed aſſignentur in aliquo certo loco 


et ut recognitiones capiantur in eiſdem comita- 


tibus in hunc modum ut rex mittat duos juſti- | 
ciarios per iiij“ vices in anno qui cum 11150 mi- 
litibus ejuſdem comitatus electis per comitatum 


ſoris 


_— 
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ſoris et ultima preſentatione nec aliquis ob hoc 
ſit ſummonitus niſi juratores et due partes 

$. Ut liber homo amercictur pro parvo de- 9 
licto ſecundum modum delicti et pro magno de- 
licto ſecundum magnitudinem delicti falyo con- 
tinemento ſuo villanus etiam eodem modo amer- 
cietur ſalvo waynagio ſuo et mercator eodem 
modo ſalva marcandiſa per ſacramentum probo- 
rum hominum de viſneto 

F. Ur clericus amercietur de laico feodo ſuo 19 
ſecundum modum aliorum predictorum et non 
ſecundum beneficium eccleſiaſticum 

$. Ne aliqua villa amercietur pro pontibus faci- 11 
endis ad riparias niſi ubi de jure antiquitus eſſe 
ſolebant 

$. Ut menſura vini bladi et latitudines panno- 12 
rum et rerum aliarum emendetur et ita de pon- 
deribus | 

§. Ut aſſiſe de nova diſſaiſina et de morte an- 13 
teceſſoris abbrevientur et ſimiliter de aliis aſſiſis 

$. Ut nullus vicecomes intromittat fe de pla- 14 
citis ad coronam pertinentibus ſine coronatoribus 
et ut comitatus et hundreda ſint ad antiquas fir 
mas abſque nullo incremento exceptis dominicis 
maneriis regis 

$. Si aliquis tenens de rege moriatur licebit 2 
vicecomiti vel alii ballivo regis ſeiſire et im- 
breviare catallum ipſius per viſum legalium ho- 
minum ita tamen quod nichil inde moveatur do- 
nec plenius ſciatur ſi debeat aliquod liquidum 
debitum domino regi et tune debitum regis per- 


ſolvatur reſiduum vero relinquatur executoribus 
ad 
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ad faciendum teſtamentum detuncti et fi nichi! 
regi debetur omnia catalla cedant defuncko 


| 16 §. Si aliquis liber homo inteſtatus deceſſerit 
bona ſua per manum proximorum parentum ſuo- 


rum et amicorum et per viſum cccleſie diſtri- 
buantur 


17 65. Ne vidue dittringantur ad ſe maritandum 


dum voluerint fine marito vivere ita tamen quod 
ſecuritatem facient quod non maritabunt ſe ine 
aſſenſu regis ſi de rege teneant vel dominorum 
ſuorum de quibus Ltenent 


18 §. Ne conttabularius vel alius ballivus capiar 


blada vel alia catalla niſi ſtatim denarios inde 


reddat niſi reſpectum habere poll de voluntate 


venqditoris 

19 8. Ne conſtabularius poſſit ditringere aliquem 
militem ad dandum denarios pro 5 caſt ri 
ſi voluerit facere cuſtodiam illam in propria per- 
ſona vel per alium probum hominem ſi ipſe eam 
facere non poſſit per rationabilem cauſam et ſi 
rex eum duxerit in excercitum fir quietus de cul. 
todia ſecundum quantitatem remporis 


20 C. Ne vicecomes vel ballivus regis vel aliquis , 


alius capiit equos vel carettas alicujus liberi 
hominis pro — 2 faciendo niſi ex voluntate 
ipfius 

Ne rex vel ballivus ſuus capiat alienum 
boſcum ad caſtra vel ad alia agenda ſua niſi per 
voluntatem ipſius cujus boſcus ille fuerit 

§. Ne rex teneat terram corum qui fuerint 


convicti de felonia niſi per unum annum et unum 
diem ſed tunc reddatur domino feodi 


21 


22 
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$. Ut omnes kidelli de cetero penitus depo- 23 
nantur de Tamiſia et Medewaye et per totam 
Angliam | | 

$. Ne breve quod. vocatur Previpe de cetero 24 
Kar alicui de aliquo rencmento unde liber homo 
amittat curiam ſuam 5 

§. Si quis fuerit diſſeiſitus vel prolongatus 25 
per regem ſine judicio de terris libertatibus et 
jure ſuo ſtatim ei reſtituatur et ſi contentio 
ſuper hoc orta fuerit tunc inde diſponatur per 
judicium xx baronum et ut illi qui fuerint diſ- 
ſaiſiti per patrem vel fratrem regis rectum ha- 
beant ſine dilatione per judicium parium ſuorum 
in curia regis et ſi rex debeat habere terminum 
aliorum cruce ſignatorum tunc archiepiſcopus et 
epiſcopi faciant inde judicium ad certum diem 
appellatione remota 

$. Ne aliquid detur pro brevi inquiſit tionis de 26 
vita vel membris ſed libere concedatur ſine pre- 
clo et non negetur 

$. Si aliquis tenet de rege per feod! firmam 27 
per ſokagium vel per burgagium er de alio per 
ſervitium militis dominus rex non habebit cuſto- 
diam militum de feodo alterius occaſione bur- 
gagii vel ſokagii nec debet habere cuſtodiam 
burgagii ſokagii vel feodi firme et quod liber 
homo non amittat militiam ſuam occaſione par- 
varum ſergantiſarum ſicuti de illis qui tenent a- 
liquod tenementum reddendo inde cuttellos vel 
ſagittas vel hujuſmodi 
$. Ne aliquis ballivus poſſit ponere aliquem 


ad legem ſimplici loquela ſua ſine teſtibus fide- 2 
libus 


8 $. Ne 
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6 ARTICUET CARTE 
29 $. Ne corpus liberi hominis capiatur nec im- 
pPriſonetur nec diſſaiſietur nec utlagetur nec ex- 
uletur nec aliquo modo deſtruatur nec rex cat 
vel mittat ſuper eum vi niſi per judicium parium 
ſuorum vel per legem terre 
30 S. Ne jus vendatur vel differ ratur vel vetitum 


ſit 


= $. Quod mercatores habeant fun ire et 


venire ad emendum vel vendendum ſine omnibus 
malis toltis per antiquas et rectas conſuetudines 


2 8. Ne ſcutagium vel auxilium ponatur in reg- 
no n4!1 per commune conſilium regni niſi ad cor- 


pus regis redimendum et primogenitum filium 
ſuum militen: faciendum et filiam ſuam primo— 
genitam ſemel maritandam ct ad hoc flat ratio- 
nabile auxilium fimili modo fiat de taillagiis et 


auxiliis de civitate London' et de aliis civitati- 
bus que inde habent libertates et ut civitas Lon- 


don' plene habeat antiquas libertates et liberas 


conſuetudines ſuas tam per aquas quam per terras 


33 S8. Ut liccat unicuique exire de regno et redire 


ſalva fide domini regis niſi tempore werre per 


aliquod breve tempus Proper communem utili- 
tatem regni 

$. Si quis mutuo aliquid acceperit a Judeis 
plus vel minus ct moriatur antequam debitum 
illud ſolvatur debitum non uſurabit quamdiu heres 
fuerit infra etatem de quocumque teneat et fi de- 
bitum illud inciderit in manum regis rex non ca- 
piet niſi catallum quod continetur in carta 

$. Si quis moriatur et debitum debeat Judeis 
uxor ejus habeat dotem ſuam et ſi liberi raman- 


ſerint provideantur eis: neceſſaria ſecundum tene- 
mentum 


7 
DT 


RE GIS IOHANNIS. 7 
mentum et de reſiduo folvatur debitum ſalvo ſer- 
vitio dominorum ſimili modo fiat de aliis de- 
bitis et ut cuſtos terre reddat heredi cum ad 
plenam etarem pervenerit terram ſuam initaura- 
tam ſecundum quod rationabiliter poterit ſuſti⸗ 
nere de exitibus terre ejuſdem de carucis ct wain- 
nagiis | 

$. Si quis renuerit de aliqua cskaeta ſicut de 36 
honore Walingeford Notingeham Bonon' et 
Lankaſtr' et de aliis eskaetis que ſunt in manu 
regis et ſunt baronie et obierit heres ejus non 
dabir aliud relevium vel faciet regi aliud ſervi- 
tum quam facerer baroni et ut rex eodem modo 
eam teneat quo baro eam renuit 

$. Ut fines qui facti ſunt pro dotibus marita- 37 
giis hereditatibus et amerciamentis injuſte et con- 
tra legem terre omnino condonentur vel fiat inde 
per judicium xxv baronum vel per judicium ma- 
joris partis eorumdem una cum archiepiſcopo et 
aliis quos ſecum vocare voluerit ita quod ſi ali- 
quis vel aliqui de xxv fuerint in ſimili querela 
amoveantur et alii loco illorum per reſiduos de 


d XXV ſubſtituantur 


Quod obſi ges et carte reddantur que li- 38 

1 fuerunt regi in ſecuritatem 
8. Ut illi qui en extra toreſtam non veni- 39 

ant coram e de foreſta per communes 
ſummonitiones niſi ſint in placito vel plegii fue- 
rint et ut prave conſuetudines de foreſtis et de 
foreſtariis et warrenniis et vicecomitibus et ri— 
varus emendentur per Xii milites de quolibet 

— 82 comitatu 


, * 
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comitatu qui debent eligi per probos homiries 
_ ejudem comitatus 
1 4 §. Ut rex amoveat penitus de balliva parentes 
et totam ſequelam Gerardi de Atyes quod de ce- 
tero balliam non habeant ſcilicet Engelardum 
Andream Petrum et Gyonem de Cancell' Gyo- 
nem de Cygon' Mattheum de Martiny et fratres 
ejus et Galfridum n ejus et Phillippum 
Mark 
41 8. Et ut rex amoveat alienigenas milites ſti- 
Fo pendiarios baliſtarios et ruttarios et ſervientes 
qui veniunt cum equis et armis ad nocumentum 
regni 
5. Ut rex faciat juſticiarios tale 
vicecomites et ballivos de talibus qui ſciant le- 
gem terre et eam bene velint obſervare 
43 S. Ut barones qui fundaverunt abbatias unde 
habent cartas regum vel antiquam tenuram habe. 
ant cuſtodiam earum cum vacaverint 
44 $. Si rex Walenſes diſſaiſierit vel elongaverit 
de terris vel libertatibus vel de rebus aliis in An- 
glia vel in Wallia eis ſtatim fine placito reddan- 
tur et ſi fuerint diſſaiſiti vel elongati de tene- 
mentis ſuis Anglie per patrem vel fratrem regis 
ſine judicio parium ſuorum rex eis ſine dilatione 
juſticiam exhibebit eo modo quo exhibet An- 
glicis juſticiam de tenementis ſuis Anglie ſecun- 
dum legem Anglie et de tenementis Wallie ſe- 
cundum legem Wallic et de tenementis marchie 
ſecundum legem marchie idem facient Walenſes 


. regie et ſuis 


6. Ut 
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$. Ut rex reddat fi _ 45 
lum Lewelini er pre- 
terea omnes obſides de | 
7 Wallia et cartas QUE ei niſi aliter eſſe debeat = 
| liberate fuerunt in ſe— per cartas quas rex ha- EE 
curitatem paeis ? $ ber per judo as _- 


8. Ut rex faciat regi | epiſcopi et aliorum quos 46 1 
Scottorum de obſidibus | ſecum vocare voluerit ly 
reddendis et de liberta- “ . = 
tibus ſuis et jure ſuo ſe- 4 Ss 
cundum formam quam | 
tacit baronibus Anglie j | _ 

$. Et omnes foreſte que ſunt aforeſtate per 47 1 
regem tempore ſuo deafforeſtentur et ita fiat de js 
ripariis que per ipſum regem ſunt in defenſo 3 

$. Omnes autem iſtas conſuetudines et liber- 48 
tates quas rex conceſſit regno tenendas quantum 
ad ſe pertinet erga ſuos omnes de regno tam cle- 
rici quam laici obſervabunt quantum ad ſe per- 
tinter erga ſuos . 


$. Hec eſt forma ſecuritatis ad obſervandum 49 
pacem et libertates inter regem et regnum Ba- 
rones eligent xxv barones de regno quos volue- 
rint qui debent pro totis viribus ſuis obſervare 
tenere et facere obſervari pacem et libertates 
quas dominus rex eis conceſſit et carta ſua con- 
firmavit ita videlicet quod ſi rex vel juſticiarius 
vel ballivi regis vel aliquis de miniſtris ſuis in 
aliquo erga aliquem deliquerit vel aliquem arti- - 
culorum pacis aut ſecuritatis tranſgreſſus fuerit 

5 2 py 


10 ARTICULT CARTE 


et delictum oſtenſum ku rit ii ' baronibus de 


ad * regem vel ad juſticiarium four 6 
rex fuerit extra regnum prop-nentes ei exceſſum 
petent ut exceſſum illum ſine dilatione faciat 
emendari et ſi rex vel juſticiarius ejus illud non 
emendaverit ſi rex fuerit extra regnum infra 
rationabile tempus determinandum in carta pre- 
dicti iijj® referent cauſam illam ad reſiduos de 
illis xxv baronibus et illi xxv cum communa to— 
tius terre diſtringent et gravabunt regem modis 
omnibus quibus poterunt ſcilicet per captionem 
caſtrorum terrarum poſſeſſionum et aliis modis 
quibus poterunt donec fuerit emendatum ſecun— 
dum arbitrium corum ſalva perſona domini regis 
et regine et liberorum ſuorum et cum fuerit 
emendatum intendant domino regi ſicut prius 
et quicumque volucrit de terra jurabit ſe ad 
predicta ex quenda pariturum mandatis predic- 
torum xx baronum et gravaturum regem pro 

poſſe ſuo cum ipſis et rex pubblice et libere 
dabit licentiam jurandi cuilibet qui jurare vo- 
lucrit er nulli umquam jurarc prohibebit omnes 
autem illos de terra qui ſponte "A et per ſe no- 
luerint jurare xxv baronibus de diſtringendo et 
gravando regem cum eis rex faciet jurare eoſdem 
de mandato ſuo ſicut predictum eſt Item ſi ali- 
quis de predictis xxv baronibus deceſſerit vel a 
terra receſſerit vel aliquo modo alio impeditus ; 
fucrir quo minus iſta predicta poſſint exequi qui 
reſidui fuerint de xxv eligent alium loco ipſius 
pro arbitrio ſuo qui ſimili modo erit juratus quo 
cet ceteri In omnibus autem que iſtis xxv baro- 
nibus committuntur excquenda fi forte ipſi xxv 
preſentes 


RE GIS IOHANNIS. 11 
preſentes fuerint et inter ſe ſuper re aliqua diſ- 
cordaverint vel aliqui ex eis vocati nolint vel ne- 
queant intereſſęe ratum habebitur et firmum quod 
major pars ex eis providerit vel preceperit ac fi 
omnes xxv in hoc conſenſiſſent et predicti xxv 
jurabunt quod omnia antedicta fideliter obſerva- 
bunt et pro toto poſſe ſuo facient obſervari Pre- 
terea rex faciet eos ſecuros per cartas archiepiſ- 
copi et epiſcoporum et magiſtri Pandulfi quod 
nichil impetrabit a domino papa per quod ali- 
qua iſtarum conventionum revocetur vel minu- 
atur et ſi aliquid tale impetraverit reputetur ir- 
ritum et inane et nunquam eo utatur. 
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XV vie Juni, MCCXV, 


ANNO REGNI XVII. 


OHANNES * Dei gratia rex Anglie do- 
minus Hybernie dux Normannie * Aquitanie 
ct comes Andegavie archiepiſcopis epiſcopis ab- 
batibus comitibus baronibus juſticiariis foreſtariis 


TTC 
 deſumptae ex Libro rubro Scaccharii Meſim. (fol. ccxxxiiij.) 
fignantur Litera R: —— ex Carta autographa aitera in 
Billiotheca Cottoniana, Litera et Numero C 2. 


2 OMNI S Chriſti fidelibus 


ad quos preſens icciptum per- 

venerit Stephanus Dei gratia 
Cantuar' aichiepiſcopus totius 
Anglie primas et ſancte Ro- 


mane eccleſie Mainaiis Henri- 


cus eadem gratia Dublin'archi- 
epiſcopus Willielmus London' 
Petrus Winton' Joſcelinus Ba- 


| thon' et Glaſton' Hugo Linc? 


Walterus Wigorn' Willielmus 
Coventr' et Benedictus Roff 


divina miſeratione epiſcopi et 


magiiter Pandulius domini pape 
ſubdiaconus et familiaris ſalu- 
tem in Domino Sciatis nos in- 


ſpexiſſe cartam quam dominus 


noſter Johannes illuſtris rex An- 
glie fecit comitibus baronibus 
et liberis hominibus ſuis Anglie 
de libertate ſancte eccleſie et 
libertatibus et liberis conſuetu- 
dinibus ſuis eiſdem ab eo con- 
ceflis ſub hac forma Jonannes 
bh 
> et Aquitanie comes. R. 

55 vice- 
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vicecomitibus prepoſitis miniſtris et omnibus bal- 
livis et fidelibus ſuis ſalutem Sciatis nos intuitu 
Dei ct pro ſalute anime noſtre et omnium ante- 
ceſſrum et heredum noſtrorum ad honorem Dei 
et exaltationem ſancte eccleſie et emendationem 
regni noſtri per conſilium venerabilium patrum 
noſtrorum Stephani Cant' archiepiſcopi totius 
Anglie primatis et ſancte Romane eccleſie cardi- 
nalis Henrici Dublin' archiepiſcopi Wilhelmi 
London' Petri Winton' Joſcelini Bathon' et Glaſ- 
ron? Hugonis Lincoln Walteri Wygorn' Wil- 
lielmi Coventr' et Benedicti Roff* epiſcoporum 

magiſtri Pandulh domint pape ſubdiaconi et fa- 
miliaris fratris e Eymerici magiſtri militie templi 
in Anglia et nobilium virorum Willielmi Ma- 
riſcalli comitis Penbrok Willielmi comitis Sar? 
Willielmi Comitis Warenn' Willielmi comitis 
Arundell' Alani de Galweya conſtahularii Scot- 
tie Warini filii Geroldi Petri filii Hereberti Hu- 
berti de Burgo ſeneſcalli Pictavie Hugonis de 
Nevill' Mathei filu Hereberti Thome Baſſet A- 
lani Baſſet Philippi de Albin” Roberti d de Rope 
pel' Johannis Mariſcalli Johannis filii Hugonis et 
aliorum fidelium noſtrorum In primis conceſſiſſe 1 
Deo et hac preſenti carta noſtra confirmaſſe pro 
nobis et heredibus noſtris in perpetuum quod 
Anglicana eccleſia libera fit et habeat jura ſua 
integra et libertates ſuas illeſas et ita volumus 
obſervari quod apparet ex eo quod libertatem 
electionum que maxima et magis neceſſaria repu- 
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ratur ecclefie Anglicane mera et ſpontanea vo- 
luntate ante dilcordiam inter nos et barones noſ- 
tros motam conceſſimus et carta noſtra confir- 
mavimus ct cam optinuimus a domino papa 
Innocentio tertio confirmari quam et nos ob- 
ſervabimus et ab heredibus noſtris in perpetuum 
bona fide volumus obſervari Conceſſimus etiam 
omnibus liberis hominibus regni noftri pro nobis 
et heredibus noſtris in perpetuum omnes liber- 
rates ſubſcriptas habendas et tenendas eis et 

2 heredibus ſuis de nobis et heredibus noſtris Si i. 
quis comitum vel baronum noſtrorum ſive 
aliorum tenentium de nobis in capite per ſervi- 
tium militare mortuus furcrit et cum deceſſerit 
heres ſuus plene etatis fucrit et relevium debeat 
habeat hereditatem ſuam per antiquum relevium 
ſcilicet heres vel heredes comitis de baronia co- 
mitis integra per centum libras heres. vel heredes 
baronis de baronia integra per centum * libras 
heres vel heredes militis de feodo militis integro 
per centum ſolidos ad plus et qui minus debue- 
rit minus det ſecundum antiquam conſuetu- 

z dinem feodorum Si autem heres alicujus ta- ii. 
lium fuerit infra etatem et fuerit in cuſto- 
dia cum ad etatem pervenerit habeat here- 

- e ſuam ſine relevio et ſine fine Cul- iii. 
tos terre hujuſmodi heredis qui infra etatem 
fuerit non capiat de terra heredis niſi rationabiles 
exitus et rationabiles conſuetudines et rationabilia 
ſervitia et hoc fine deſtructione et vaſto homi- 
aum vel rerum et li nos commiſerimus cuſtodi- 
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am alicujus talis terre vicecomiti vel alicui ali 
qui de exitibus illius nobis reſpondere debeat et 
ille deſtructionem de cuitodia fecerit vel vaſtum 
nos ab illo capiemus emendam et terra commit- 


tatur duobus legalibus et diſcretis hominibus de 


fcodo illo qui de exitibus reſpondeant nobis vel 


ei cui eos aſſignaverimus et ſi dederimus vel ven- 


diderimus alicui cuſtodiam alicujus talis terre et 
ille deſtructionem inde fecerit vel vaſtum amittat 
ipſam cuſtodiam et tradatur duobus legalibus et 
diſcretis hominibus de feodo illo qui ſimiliter 


nobis reſpondeant ſicut predictum eſt Cuſtos 5 


autem quamdiu cuſtodiam terre habuerit ſuſtentet 
domos parcos vivaria ſtagna molendina et cetera 
ad terram illam pertinentia de exitibus 
Xxxv. terre ejuſdem et reddat heredi cum ad 
plenam etatem pervenerit terram ſuam 

totam inſtauratam de carrucis et wainnagiis ſe- 
cundum quod tempus wainnagii exiget et exi- 
tus terre rationabiliter poterunt ſuſtinere 


lit. Heredes maritentur abſque diſparagatione 6 


ita tamen quod antequam contrahatur ma- 


trimonium oſtendatur propinquis de conſan- 
iv. guinitate ipſius heredis Vidua poſt mortem 7 


mariti ſui f ſttatim et fine difficultate habeat 
maritagium et hereditatem ſuam nec aliquid det 
pro dote ſua vel pro maritagio ſuo vel heredi- 


tate ſua quam hereditatem maritus ſuus et ipſa s 


tenuerint die obitus ipſius mariti et maneat in 
domo mariti ſui per quadraginta dies poſt mor- 
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tem bo infra quos afſignerur ei dos ſua 
8 Nulla vidua diſtringatur ad ſe * maritandum xvii. 
dum voluerit vivere fine marito ita tamen 

quod ſecuritatem faciat quod ſe non maritabit 
{ine aſſenſu noſtro {i de nobis tenuerit vel {ine 
aſſenſu domini ſui de quo tenuerit fi de 
9 alio tenuerit Nec nos nec ballivi noſtri v. 
eiemus terram aliquam nec redditum pro 
debito aliquo quamdiu catalla debitoris ſuffi- 
ciunt ad debitum reddendum nec pleggi ipſius 
debitoris diſtringantur quamdiu ipſe capitalis de- 
bitor ſufficit 1. ſolutionem debiti et fi capitals 
debitor defecerit in ſolutione debiti non habens 
unde ſolvat pleggii reſpondeant de debito er fi 
volucrint habeant terras et redditus debitoris do- 
ncc ſit eis ſatistactum de debito quod ante pro eo 
ſolvermt niſi capitalis debitor monſtraverit lc 
elle quietum inde verſus coſdem pleggios 


10 Si quis mutuo ceperit aliquid a Judeis xxxiv. 


plus vel minus et moriatur antequam de- 
bitum illud ſolvatur debitum non uſuret quamdiu 
heres fuerit infra etatem de quocumque tencat 
et ſi debitum illud inciderit in manus noſtras nos 
non capiemus niſi catallum contentum in 


11 carta Et ſi quis moriatur et debitum xxxv. 


debeat Judeis uxor ejus habeat dotem ſu- 

am et nichil reddat de debito illo et ſi liberi ip- 
ſius defunct qui fuerint infra etatem remanſerint 
provideantur eis neceſſaria ſecundum tenementum 
duod fuerit de functi et de reſiduo ſolvatur debi- 
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tum ſalvo ſervitio dominorum ſimili modo fiat 
de debitꝭ's que debentur aliis quam Judeis 
xxxii. Nullum ſcutagium vel auxilium ponatur 12 
in regno noſtro niſi per commune conſi- 
lium regni noſtri niſi ad corpus noſtrum redimen- 
dum et primogenitum filium noſtrum militem fa- 
ciendum et ad filiam noſtram primogenitam ſemel 
maritandam et ad i hec non fiat niſi rationabile 
auxilium ſimili modo fiat de auxiliis de civitate 
London' Et civitas London' habeat omnes an- 13 
tiquas libertates et liberas conſuetudines ſuas tam 
per terras quam & per aquas Preterea volumus et 
concedimus quod omnes alie civitates et burgi et 
ville et portus habeant omnes libertates et liberas 
conſuetudines ſuas Et ad habendum commune 14 
conſilium regni de auxilio aſſidendo aliter quam 
in tribus caſibus predictis vel de ſcutagio aſſiden- 
do ſummoneri faciemus archiepiſcopos epiſcopos 
abbates comites et majores barones ſigillatim per 
litteras noſtras et preterea faciemus ſummoneri 
in generali per vicecomites et ballivos noſtros 
omnes illos qui de nobis tenent in capite ad cer- 
tum diem ſcilicet ad terminum quadraginta die- 
rum ad minus et ad certum locum et in omnibus 
litteris illius ſummonition's cauſam ſummonitionis 
exprimemus et fic facta ſummonitione negotium 
ad diem aſſignatum procedat ſecundum confili- 
um illorum qui preſentes fuerint quamvis non 
vi. omnes ſummoniti venerint Nos non conce- IF 


| 
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demus 
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demus de cetero alicui quod capiat auxilium 


de liberis hominibus tuis niſi ad corpus ſuum re- 


dimendum et ad faciendum primogenitum fil:un 
ſuum militem et ad primogenitam filiam ſuam ſe 
mel maritandam et ad hec non fiat niſi ratio- 
16 nabile auxilium Nullus diſtringatur ad fa- vii, 
ciendum majus ſervitium de feodo militis 
nec de alio libero tenemento quam inde de- 
17 betur Communia placita non ſequantur cu- vii, 
riam noſtram ſed reneantur in aliquo loco 
18 certo Recogniriones de nova diſſaiſina de morte 
anteceſſoris et de ultima preſentatione non capi- 
antur viſt in ſuis comitatibus et hoc modo Nos 
vel ſi extra regnum fuerimus capitalis juſticiarius 
noſter mittemus duos juſticiarios per unumquem- 


que comitatum per quatuor vices in anno qui 


cum quatuor militibus cujuflibet comitatus elec- 
tis per comitatum capiant in comitatu ct in 
1 9 die et loco comitatus aſſiſas predictas Et ſi x1n, 
in die comitatus aſſiſe predicte capi non poſ-— 
int tot milites et libere tenentes remaneant de 
illis qui interfuerint comitatui die illo per quos 
poſſint judicia ſufficienter fieri ſecundum quod 
20 negotium fuerit majus vel minus Liber ho- ix. 
mo non amercietur pro parvo delicto miſt ſe- 
cundum modum delicti et pro magno delicto a- 
mercietur ſecundum magnitudinem delicti ſalvo 
contenemento ſuo et mercator eodem modo ſal- 
va mercandiſa ſua et villanus eodem modo amer- 
cictur falvo wainnagio ſuo ſi inciderint in mi— 
fericordiam noſtram et nulla predictarum miſeri- 
cordiarum ponatur niſi per ſacramentum probo- 
Zi rum hominum de viſneto Comites et barones non 


amerci- 


8 


e 


RE GIS IOHANNIS. 19 
amercientur niſi per pares ſuos et non niſi 
x, ſecundum modum delicti Nullus clericus 22 
amercietur de laico tenemento ſuo nifi fe- 
cundum modum aliorum predictorum et non ſe- 
cundum quantitatem beneficii ſui eccleſiaſ- 
xi. tici Nec villa nec homo diſtringatur face- 23 
re pontes ad riparias niſi qui ab antiquo et 
xiv. de jure facere debent Nullis vicecomes 24 
conſtabularius coronatores vel alii ballivi 
noſtri teneant placita corone noſtre Omnes comi- 25 
tatus hundredi wapentak' et trething' ſint ad 
ant'quas firmas abſque ullo incremento ex- 
xv. ceptis di minicis maneriis noſtris Si aliquis 26 
tenens de nobis laicum feodum moriatur 
et vicecomę s vel ballivus noſter oſtendat litteras 
noſtras patentes de ſummonitione noſtra de de- 
bito quod defunctus nobis debuit liceat vice- 
comiti vel ballivo noſtro attachiare et inbreviare 


catalla defuncti inventa in laico feodo ad valen- 


tiam illius debiti per viſum legalium hominum 
ita tamen quod nichil inde amoveatur donec per- 
ſolvatur nobis debitum quod clarum fuerit et re- 
ſiduum relinquatur executoribus ad faciendum 
teſtamentum defuncti et ſi nichil nobis debeatur 


ab ipſo omnia catalla cedant deſuncto falvis 


uxori ipſius et pueris rattonabilibus parti 


xvi. bus ſuis Si aliquis liber homo inteſtatus 27 


deceſſerit catalla ſua per manus propin 
quorum parentum et amicorum ſuorum per vi- 


ſum eccleſie diſtribuantur ſalvis unicuique 
Fo debitis 


» MAGNA C ART A 


. 28 debitis que defunctus ei 1 debebat Nullus xvii, 

5 conſtabularius vel alius ballivus noſter cu- 

piat blada vel alia catalla alicujus niſi ſtatim in- 5 
de reddat denarios aut reſpectum inde ha- F 
1 29bere poſſit de voluntate venditoris Nullus xix. | 
4 conſtabularius diſtringat aliquem militem =_ -* 
1 ad * dandum denarios pro cuſtodia caſtri ſi fa- 

il cere voluerit cuſtodiam illam in propria perſona 

. ſua vel per alium probum hominem fi ipſe eam 1 
x | facere non poſit propter rationabilem cauſam et 

4 ſi nos duxerimus vel miſerimus eum in exerci- 7 
1 tum erit quietus de cultodia ſecundum quantita- ; 
1 tem temporis quo per nos fuerit in exercitu 

1 3 Nullus vicecomes vel ballivus noſter vel ali- xx. 
4 quis alius capiat equos vel! caretas alicujus 
of liberi hominis pro cariagio faciendo niſi de | 
of 31 voluntate ipſius liheri hominis Nec nos nec xxi. | 
1 ballivi noſtri capiemus alienum boſcum ad | 
1 | caſtra vel alia agenda noſtra niſi per volunta- 
i" z tem ipſius cujus boſcus ille fuerit Nos non xxü. 8 
4 tenebimus terras illorum qui convicti fuerint 


= = "owe. hr 
. - aps * 


de felonia niſi per unum annum et unum diem 
et tunc reddantur terre domims feodorum 
33 Omnes kydelli de cetero deponantur pe- xxiii. 
nitus de Thamiſia et de o Medewaye et per 
| totam Angliam niſi per coſteram maris | 
fn 34 Breve quod vocatur Precipe de cetero non xxiv. 
| Har alicui de aliquo tenemento unde liber 
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m ducendum. R | 5 Medwai. R. 


RE GIS JOHANNIS. a1 


menſura vini ſit per totum regnum noſtrum et 


una menſura cerviſie et una menſura bladi ſcili- 


cet quarterium London' et una latitudo panno- 
rum tinctorum et ruſſettorum et halbergettorum 
ſcilicet due ulne infra liſtas de ponderibus 

xxvi. autem ſit ut de menſuris Nichil detur vel 
capiatur de cetero pro brevi inquiſitionis de 
vita vel membris ſet gratis concedatur et 
xXvy. non negetur Si aliquis teneat de nobis 
| per feodifirmam vel per ? ſokagium vel 
per burgagium et de alio terram tencat per ſer- 
vitium militare nos non habebimus cuſtodiam 
heredis nec terre ſue que eſt de feodo alterius oc- 
caſione illius feodifirme vel 4 ſokagii vet hurgagii 


26 


37 


nec habebimus cuſtodiam illius feodifirme vel : 


ſokagii vel burgagii niſi ipſa feodifirma debeat 


ſervitium militare Nos non habebimus cuſtodiam 


heredis vel terre alicujus quam tenet de alio per 
ſervitium militare oceaſione alicujus parve ſer- 


genterie quam tenet de nobis per ſervitium red- 


dendi nobis cultellos vel ſagittas vel hu- 
xxviii. juſmodi Nullus ballivus ponat de cetero 
aliquem ad legem ſimplici loquela ſua fine 
xxix. teſtibus fidelibus ad hoc inductis Nullus 
liber homo capiatur vel impriſonetur aut 
diſſaiſiatur aut utlagetur aut aliquo modo deſtru- 
atur nec ſuper eum ibimus nec ſuper eum mitte 
mus niſi per legale judicium parium ſu- 

xxx. orum vel per legem terre Nulli vende- 


VARIAE LECTIONES. 
 ſoccagium. R. r ſoccagit. R. 
| 2 ſoccagii. R. | 
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22 _ MAGNA CARTA 

mus nulli negabimus aut differemus rec- 
41 tum aut juſticiam Omnes mercatores ha- xxx. 

beant ſalvum et ſecurum exire de Anglia 

et venire in Angliam et morari et ire per Angliam 

tam per terram quam per aquam ad emendum et 
vendendum ſine omnibus malis toltis per antiquas 
et rectas conſuetudines preterquam in tempore 
gwerre et ſi ſint de terra contra nos * gwerriva 
ct ſi tales inveniantur in terra noſtra in principio 

gwerre attachientur ſine dampno corporum et 
rerum donec ſciatur a nobis vel * capitali juſti. 
ciario noſtro quomodo mercatores terre noſtre 
tractentur qui tunc invenientur in terra contra 
nos u gwerriva et ſi noſtri ſalvi ſint ibi alii 


42 ſalvi ſint in terra noſtra Liceat unicuique xxill, 


de cetero exire de regno noſtro et redire 

ſalvo et ſecure per terram et per aquam ſalva fide 
noſtra niſi tempore gwerre per aliquod brevc 
tempus propter communem utilitatem regni ex 
ceptis iopriſonatis et utlagatis ſecundum legem 
regni et gente de terra contra nos ” gwerriva et 
mercatoribus dc quibus fiat ſicut predic- 

43 tum eſt Si quis tenuerit de aliqua eſ- xxxvi. 
caeta * ſicut de honore Walingeford 
Notingeham » Bon' Lainkaſtr? vel de aliis eskac- 
tis que ſunt in manu noſtra et ſunt . baronie es 
obierit heres ejus non det aliud relevium nec fa- 
ciat nobis aliud ſervitium quam faceret baroni i 
baronia illa eſſet in manu baronis et nos codem 


VARIAE LECTIONESs. 


5 overrina. R „„ 
ta capitali. R. | * dee ſicut. R. 


a guerrina. R. Boelon'. 1 | 


%. 
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xlvii. 
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modo eam tenebimus quo baro eam ten- 


xxxix. uit Homines qui manent extra foreſtam 44 


non veniant de cetero coram juſticiarüs 


noſtris de foreſta per communes ſummonitiones 
niſi ſint in placito vel pleggii alicujus vel ali- 


quorum qui attachiati ſint pro foreſta 
Nos non faciemus juſticiarios conſtabu- 47 
larios vicecomites vel ballivos niſi de ta- 
libus qui ſciant legem regni et eam bene 
velint obſervare Omnes harones qui fun- 46 
daverunt abbatias unde habent cartas re- 


gum Anglie vel antiquam tenuram habeant ear- 
| um cuſtodiam cum vacaverint ficut ha. 


bere debent Omnes foreſte que aforeſ- 47 
tate ſunt tempore noſtro ſtatim deaf- 


foreſtentur et ita fiat de ripariis que per nos 


tempore noſtro polite ſunt in defenſo 


«xxix. Omnes male conſuetudines de foreſtis et 48 


warennis et de foreſtaris et warennariis 


vicecomitibus et eorum miniſtris ripariis et earum 
cuſtodibus ſtatim inquirantur in quolibet comi- 


tatu per duodecim milites juratos de eodem comi- 
tatu qui debent eligi per probos homines ejuſ- 


dem comitatus et infra quadraginta dies poſt in- 
quiſitionem factam penitus ita quod numquam 
revocentur deleantur per eoſdem ita quod nos 


hoc ſciamus prius vel juſticiarius noſter 


xxxvili. fi in Anglia non fuerimus Omnes obſi- 49 


xl. 


des et cartas ſtatim reddemus que libe- 
rate fuerunt nobis ab Anglicis in ſecuri- 
tatem pacis vel fidelis ſervitii Nos a- 70 


movebimus penitus de balliis parentes 
T 2 SGecrardi 
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24 MAGNA CARTA 
Gerardi de * Athyes quod de cetero nullam ha- 
beant balliam in Anglia Engelardum de Cygony 


Andream Petrum et * Gyonem de Cancell' Gy- 


onem de Cygony Galfridum de“ Martyni et fra- 
tres ejus Philippum < Mark et fratres ejus et 
Galfridum nepotem ejus et totam ſequelam 


Fi eorumdem Et ſtatim poſt pacis reformati- xli. 


onem amovebimus de regno omnes alienige- | 
nas milites baliſtarios ſervientes ſtipendiarios qui 
venerint cum equis et armis ad nocumen- 


#2 tum regni Si quis fuerit diſſeiſitus vel elon- xxy, 


gatus per nos fine legali judicio parium ſu- 
orum de terris caſtallis libertatibus vel jure ſuo 
ſtatim ea ei reſtituemus et ſi contentio ſuper hoc 


orta fuerit tunc inde fiat per judicium viginti 


quinque baronum de quibus fit mentio inferius in 
ſecuritate pacis de omnibus autem illis de quibus 


aliquis diſſeiſitus fuerit vel elongatus ſine legali 


judicio parium ſuorum per Henricum regem pa- 
trem noſtrum vel per Ricardum regem fratrem 
noſtrum que in manu noſtra habemus vel que alii 
tenant que nos oporteat warentizare reſpectum 
habebimus uſque ad communem terminum cru— 
ceſignatorum exceptis illis de quibus placitum 


motum fuit vel inquiſitio facta per preceptum 
noſtrum ante ſuſceptionem crucis noſtre cum au- 
tem redierimus de peregrinatione noſtra vel ff 
forte remanſerimus a peregrinatione noſtra ſta- 
53 tim inde 2 e Eundem 


ARI AE LECTIONES. 
z Atyes. R. | b Martenj. R. 
2 CGionem, =: | © Marci. R 


RE GIS JOHANNIS. 25 
autem reſpectum habebimus et eodem modo de 
uſticia exhibenda de foreſtis deafforeſtandis vel 
remanſuris foreſtis quas Henricus pater noſter 


vel Ricardus frater noſter afforeſtaverunt et de 


cuſtodiis terrarum que ſunt de alieno feodo cu- 
juſmodi cuſtodias hucuſque habuimus occaſione 
feodi quod aliquis de nobis tenuit per ſervitium 
militare et de abbatiis que fundate fuerint in feo- 
do alterius quam noſtro in quibus dominus feo- 
qi dixerit ſe jus habere et cum redierimus vel fi 
remanſerimus a peregrinat ione noſtra ſuper hiis 


conquerentibus. ꝓlenam juſticiam ſtatim exhibe- 
bimus Notlus capiatur nec impriſonetur prop- 4 


ter * appellum femine de morte alterius 


xxxvii. quam viri ſui Omnes fines qui injuſte et 55 


contra legem terre facti ſunt nobiſcum 

et omnia amerciamenta facta injuſte et contra le- 
gem terre omnino condonentur vel fiat inde per 
judicium viginti quinque baronum de quibus fit 
mentio inferius in ſecuritate pacis vel per judici- 
um majoris partis eorumdem una cum predicto 
Stephano Cant' archiepiſcopo ſi intereſſe poterit 
et aliis quos ſecum ad hoc vocare voluerit et fi 
intereſſe non poterit nichilominus procedat ne- 
gotium ſine eo ita quod ſi aliquis vel aliqui de 
predictis viginti quinque baronibus fuerint in ſi- 
mili querela amoveantur quantum ad hoc judici- 
um et alii loco illorum per reſiduos de eiſdem 
viginti quinque tantum ad hoc faciendum 

xliv. electi et jurati ſubſtituantur Si nos diſ- 


VARIAE LECTIONE $, 
« appellam, R. diſſeiſivimus. R. | 
1 ſaiſtvimus 
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1 MAGNA CARTA 


ſaiſivimus vel elongavimus Walenſes de ter- 
Tis vel libertatibus vel rebus aliis fine legali 
judicio parium ſuorum in Anglia vel in Wallia 
eis ſtatim reddantur et ſi contentio ſuper hoc 
orta fuerit tunc inde fiat in marchia per judicium 


parium ſuorum de tenementis Anglie ſecundum 


legem Anglie de tenementis Wallie ſecundum 
legem Wallie de tenementis marchie ſecundum 
legem marchic idem facient Walenſes nobis et 


57 noſtris De omnibus autem illis de quibus al:quis 


Walenſium f diſſaiſitus fucrit vel elongatus ſine 
legali judicio parium ſuorum per Henricum re- 


gem patrem noſtrum vel Ricardum regem fra- 
trem noſtrum que nos in manu noſtra habemus 


vel * que alu tenent que nos oporteat waranti- 
zare reſpectum habebimus uſque ad communem 
terminum cruceſignatorum illis exceptis de qui- 


bus placitum motum fuit vel inquiſitio facta per 


preceptum noſtrum ante ſuſceptionem crucis nol- 
tre cum autem redierimus vel ſi forte remanſeri- 
mus a peregrinatione noſtra ſtatim eis inde ple- 
nam juſticiam exhibebimus ſecundum leges 


58 Walenſium et partes predictas Nos redde- xly. 


mus filium Lewelini ſtatim et omnes obſi- 
des de Wallia et cartas que nobis liberate 


5 fuerunt in ſecuritatem pacis Nos faciemus xlvi. 


Allexandro regi Scottorum de ſororibus 

ſuis et obſidibus reddendis et libertatibus ſuis et 
jure ſuo ſecundum formam in qua faciemus aliis 
baronibus noſtris NOTE niſi aliter eſſe debeat per 


VARIAE LECTIONES, 


20 diſſeiſitys. * 8 def que. R. | 
cartas 


RE GIS JOHANN IS. 27 
cartas quas habemus de Willielmo patre ipſius 
| quondam rege Scottorum et hoc erit per ju- 


xlviii. dicium parium ſuorum in curia noſtra Om- gg 


nes autem iſtas conſuetudines predictas et 
libertares quas nos h conceſſiſſimus in regno noſ- 
tro tenendas quantum ad nos pertinet erga noſ- 
tros omnes de regno noſtro tam clerici quam laici 
obſervent quantum ad ſe pertinet erga ſuos 


xlix. Cum autem pro Deo et ad emendationem 61 


regni noſtri et ad melius ſopiendum diſ- 
cordiam inter nos et barones noſtros ortam hec 
omnia predict a * conceſſerimus volentes ea inte- 
gra et firma ſtabilitateł gaudere in perpetuum 
facimus et concedimus eis ſecuritatem ſubſcrip- 
tam videlicet quod barones eligant viginti quin- 


que barones de regno quos voluerint qui debeant 


pro totis viribus ſuis obſervare tenere et facere 
obſervari pacem et libertates quas eis conceſſimus 
et hac preſenti carta noſtra conſirmavimus ita 
ſcilicet quod ſi nos vel juſticiarius noſter vel bal- 
livi noſtri vel aliquis de miniſtris noſtris in ali- 
quo erga aliquem deliquerimus vel aliquem arti- 
culorum pacis aut ſecuritatis tranſgreſſi fuerimus 
et delictum oſtenſum fuerit quatuor baronibus de 
predictis viginti quinque baronibus illi quatuor 
barones accedant ad nos vel ad juſticiarium noſ- 
trum ſi fuerimus extra regnum proponentes no- 
bis exceſſum petent ut exceſſum illum ſine dila- 
tione faciamus emendari et ſi nos exceſſum non 


VARIAE LECTIONES. 


2 conceſſimus. R. C 2. 
i conceſſimus. R. 


—— — along — lr 


* . 
— > wot rar infos one Aeon, 3 
* Nas. of _ 
* 4 * 
DS. - — — — 3 — 


& imperpetuum gaudere. R, 


1 4 emenda- 


—— — — ——— — IE . 


! 
i R 
[1 
11 
* - 
i; | 
ö 
9 
; 4 | 
| 
| 
"= 
þ 
U } l 
'4 G 
1 
1 | 
x | 
3 
4 
» 1 
1 . 


jy 
I 
on 
f 
4 
15 
1 


28 MAGNA CARTA (M; 
emendaverimus vel fi fuerimus extra regnum juſ. 
ticiarius noſter non emendaverit infra tempus 
quadraginta dierum computandum a tempore quo 


7 


monſtratum fuerit nobis vel juſticiario noſtro ſi 
extra regnum fuerimus predicti quatuor barones 


referant cauſam illam ad reſiduos de! viginti 


quinque baronibus et illi viginti quinque barones 
cum communa totius terre diſtringent et grava- 


bunt nos modis omnibus quibus poterunt ſcilicet 


per captionem caſtrorum terrarum poſſeſſionum 
et aliis modis quibus poterunt donec fuerit emen- 
datum ſecundum arbitrium eorum ſalva perſona 
noſtra et regine noſtre et liberorum noſtrorum et 
cum fuerit emendatum intendent nobis ſicut prius 
fecerunt Et quicumque voluerit de terra juret 
quod ad predicta omnia exequenda parebit man- 
datis predictorum viginti quinque baronum et 
quod gravabit nos pro poſſe ſuo cum ipſis et nos 


publice et libere damus licentiam jurandi cuilibet 


qui jurare voluerit et nulli umquam jurare ® pro- 
hibebimus Omnes autem illos de terra qui per 


ſe et ſponte ſua a noluerint jurare viginti quin- 


que baronibus de diſtringendo et gravando nos 
cum eis faciemus jurare eoſdem de mandato noſ- 
tro ſicut predictum eſt Et ſi aliquis de viginti 


quinque baronibus deceſſerit vel a terra receſſerit 
vel aliquo alio modo impeditus fuerit quo minus 


iſta predicta poſſent exequi qui reſidui fuerint » 
de predictis viginti quinque baronibus eligant 


VARIAE LECTIONES. 
| illis viginti quinque. R. C2. voluerint. R. | 
m prohibemus, R. D de illis viginti quinque. R. 
. a alium 
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alium loco ipſius pro arbitrio ſuo qui ſimili mo- 
do erit juratus quo et ceteri In omnibus autem 
que iſtis viginti quinque baronibus committuntur 

exequenda ſi forte ipſi viginti quinque preſentes 
fuerint et inter ſe ſuper re aliqua diſcordaverint 
vel aliqui ex eis ſummoniti nolint vel nequeant 
intereſſe ratum habeatur et firmum quod major 
pars eorum qui preſentes fuerint providerit vel 
preceperit ac ſi omnes viginti quinque in hoc 
conſenſiſſent et predicti viginti quinque jurent 
quod omnia antedicta fideliter obſervabunt et 
pro p toto poſſe ſuo facient obſervari Et nos 
nichil impetrabimus ab aliquo per nos nec per 
alium per quod aliqua iſtarum conceſſionum 1 et 
libertatum revocetur vel minuatur et fi aliquid 
tale impetratum fuerit irritum fit et inane et num 
quam eo utemur per nos nec per alium Et om- 62 
nes malas voluntates indignationes et rancores 
ortos inter nos et homines noſtros clericos et 
laicos a tempore diſcordie plene omnibus remiſi- 
mus et condonavimus Preterea omnes tranſgreſ- 
fiones factas occaſione © ejuſdem diſcordie a paſ- 
cha anno regni noſtri ſextodecimo uſque ad pa- 
cem reformatam plene remiſimus omnibus cle- 
ricis et laicis et quantum ad nos pertinet 
xlix. plene condonavimus Et inſuper fecimus 
eis fieri litteras teſtimoniales patentes do- 
mini Stephani Cant' archiepiſcopi domini Hen- 
rici Dublin” e et e pre- 


VARIAE LECTIONE 5, 
p tote. R. . * hujus. R. 
vel. R. N | 
gs dictorum 
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dictorum et magiſtri Pandulfi ſuper ſecuritate 
5 63 iſta et conceſſionibus prefatis Quare volumus et 
= firmiter precipimus quod Anglicana eccleſia li- 
=" bera fir et quod homines in regno noſtro ha- 
Fi beant et teneant omnes prefatas libertates jura et 
conceſſiones bene et in pace libere et quiete 
lt plwkbene et integre ſibi et heredibus ſuis de nobis 
1 et heredibus noſtris in omnibus rebus et locis in 
perpetuum ſicut prediftum eſt Juratum eſt au- 
tem tam ex parte noſtra quam ex parte baronum 


__ = Raw quod hec omnia ſupradicta bona fide et ſine malo 
= ingenio obſervabuntur Teſtibus ſupradictis et 
8 multis aliis Data per manum noſtram in prato 


4 quod vocatur * Runingmed' inter * Windeleſo- 
bi rum et Stanes quinto decimo die Juni anno reg» 
ni noſtri ſeptime decimo. . 


* 
1 I 2-0 


VARIAE. LECTIONES. 
8 Runigmed”. R. Ronimed'. te aliquid poſſit addi vel ab 


C 2. - eadem aliquid poſſit ſubtrahi 
Windeleſore. R. vel minui huic ſcripto ſigilla 


V» Et ne huic W ie noſtra 3 R. 
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CG VENTI 


INTER 


REGEM JOHANNEM 


"ET 


B A R O N E 8. 


E. C eſt conventio facta inter dominum Jo- 
hannem regem Anglie ex una parte et Ro- 
bertum filium Walteri mareſcallum excercitus 
Dei et ſancte eccleſie in Anglia et Ricardum co- 


mitem de Clara Gaufridum comitem Eſſex' et 


Glouc' Rogerum Bigot comitem Northfolc' et 
Suthfolc' Saherum comitem Wint' Robertum 
comitem Oxon' Henricum comitem Hereford* 
et barones ſubſcriptos ſcilicet Willielmum Ma- 
riſcallum juniorem Euſtachium de Veſcy Wil- 
lielmum de Mobray Johannem filium Roberti 
Nogerum de Monte Begonis Willielmum de 
Lanvalay et alios comites et barones et liberos 


homines totius regni ex altera parte videlicet 


quod ipſi comites et barones et alii preſcripti te- 
nebunt civitatem London' de baillio domini re- 


gis ſalvis interim domino regi firmis redditibus 
et claris debitis ſuis uſque ad aſſumptionem beate 


Marie anno regni ipſius regis xviime et dominus 
Cant' tenebit ſimiliter de baillio domini regis 


turrim London' uſque ad predictum terminum 
ſalvis 


— 
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ſalvis civitati London' libertati bus ſuis et liberis 


conſuetudinibus ſuis et ſalvo cuilibet jure ſuo in 


cuſtodia turris London' et ita quod interim non 
ponat dominus rex munitionem vel vires alias in 
civitate predicta vel in turri London' Fiant etiam 
infra predictum terminum ſacramenta per totam 


Angliam viginti quinque baronibus ſicut conti- 
nentur in carta de libertatibus et ſecuritate regno 


conceſſis vel attornatis viginti quinque baronum 
ſicut continentur in literis de duodecim militi- 


bus eligendis ad delendum malas conſuetudines 
dae foreſtis et aliis Et preterea infra eundem ter- 


minum omnia que comites et barones et alii liberi 
homines petunr a domino rege que ipſe dixerit 
eſſe reddenda vel que per xxv barones aut per 


majorem partem corum judicata fuerint eſſe red- 


denda reddantur ſecundum formam predicte car- 
te Et ſi hec facta fuerint vel per dominum re- 
gem non ſteterit quo minus iſta facta fuerint in- 
tra predictum terminum tunc civitas et turris 


London' ad eundem terminum ſtatim reddantur 


domino regi ſalvis predicte civitati libertatibus 
ſuis et liberis conſuetudinibus ſuis ſicut preſcrip- 
wm eſt Et fi hec facta non fuerint et per do- 


minum regem ſteterit quod iſta non fiant infra 


predictum terminum barones tenebunt civitatem 
predictam et dominus archiepiſcopus turrim 
London' donec predicta compleantur Et interim 
omnes ex utraque parte recuperabunt caſtra ter- 


ras et villas quas habuerunt in initio guerre orte 
inter dominum regem et barones. 


NAG NA 
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AN NO REGNI I. 


Hens Dei gratia rex Anglie do- 8 
minus Hybernie dux Normannie « Aquitanie 
et comes Andegavie archiepiſcopis epiſcopis ab- 
batibus comitibus baronibus juſticiariis foreſtariis 
vicecomitibus prepoſitis miniftris > ballivis er < 
omnibus fidelibus ſuis ſalutem Sciatis nos intuitu 
Dei et pro ſalute anime noſtre er omnium ante- 
ceſſorum et ſucceſſorum noſtrorum ad honorem 
Dei et exaltationem ſancte eccleſie et emendati- 
onem regni noſtri per conſilium venerabilium 
patrum noſtrorum domini Gualonis titulo ſancti 
Martini presbiteri cardinalis apoſtolice ſedis le- 
gati Petri Wint' d R. de ſancto Aſapho J. Ba- 
thon' et Glaſton' S. Exon' R. Ciceſtr' W. Co- 
ventr' B. Roff' H. f Landav' Menevens' Ban- 
gor' et S. Wygorn' epiſcoporum et nobilium 
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An A LECTIONER 
deſumptae ex Libro rubro Scaccharii Dublin. ſignantur Litera D. 


a et Aquitanie comes. D). L. de. D. 
b civibus ballivis D. W. Roffen'. D. 
© deft omnibus. D. London. D. 


virorum 
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virorum Willielmi Mareſcalli comitis Penbroc' 
Ranulfi comitis Ceſtr' Willielmi de Ferrar' co- 
mitis s Dereb' Willielmi comitis * Albemarle 
Huberti de Burgo juſticiarii noſtri! Sayarici de 
Malo Leone Willielmi k Brigwerr' patris Wil- 
lielmi! Brigwerr' filii Roberti de Curtenai Fal- 
keſii de Breante Reginaldi de Vautort Walteri 
de® Laſcy Hugonis de Mortuo Mari Johannis 
de Monemute Walteri de n Bello Campo Wal— 
teri de Clifford Roberti de Mortuo Mari Wil— 
lielmi de Cantilup' Mathei filii Hereberti Jo- 
hannis Mariſcalli Alani Baſſet Philippi de Albi- 
niaco Johannis Extranei et aliorum fidelium 
1 noſtrorum Inprimis conceſſiſſe Deo et hac i 
preſenti carta noſtra confirmaſſe pro nobis 
et heredibus noſtris inperpetuum quod » Angli- 
cana eccleſia libera ſit et habeat jura ſua integra 
et libertates ſuas illeſas Conceſſimus etiam om- 
nibus liberis hominibus p regni noſtri pro nobis 
et heredibus 4 noſtris imperpetuum omnes liber- 
rates ſubſcriptas habendas et tenendas eis et he- 
redibus ſuis de nobis et heredibus noſtris 
2 Si quis comitum vel baronum noſtrorum ii. 
ſive aliorum tenentium de nobis in capite 
per ſervicium militare mortuus fuerit et cum de- 
ceſſerit heres ſuus plene etatis fuerit et relevium- 


VAR IAE  LECTIONE 8. 


r de Derbia. D, | u Beuchamp. D. 
de Aubomarle. D. | o Hybernicana. D. 

i Savantii, DP). p de regno noſtro. D. 
* Bruerie. D. | . q deeft noſtris. D. 

i Bruerie. D. = debeatur. D. 
LD. cot 


debeat 
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debeat habeat hereditatem ſuam per antiquum re- 
levium ſcilicet heres vel heredes comitis de ba- 
ronia comitis integra per centum libras heres vel 
heredes baronis de s baronia integra per centum 
libras heres vel heredes militis de t feodo militis 
n per centum ſolidos ad plus et qui minus 
debuerit minus det ſecundum antiquam con- 


iii. ſuetudinem feodorum Si autem heres ali- 


cujus talium fuerit infra etatem dominus ejus 
non habear cuſtodiam u ejus nec terre ſue ante- 
quam homagium ejus ceperit et poſtquam talis 
heres fuerit in cuſtodia v cum ad etatem perve- 
nerit ſcilicet viginti x unius ann” habeat heredi- 
tatem ſuam ſine relevio et ſine fine ita tamen 
quod ſi ipſe dum infra etatem fuerit ? fiat miles 

nichilominus terra remancat in cuſtodia do- 


iv. mini ſui uſque ad terminum predictum Cuſ- 4 


tos terre z hujuſmodi heredis qui infra etatem 
fuerit non capaat de terra heredis niſi rationabiles 
exitus et rationabiles conſuetudines et rationabilia 
ſervicia et hoc ſine deſtructione a et vaſto homi- 
num vel rerum et ſi nos commiſerimus cuſtodiam 
alicujus talis terre vicecomiti vel alicui alii qui 
de exitibus terre illius nobis reſpondere debeat 
et ille deſtructionem de cuſtodia fecerit vel vaſ- 
tum nos ab b illo capiemus emendam et c terra 


VARTAE LECTIONES 


s baronia baronis integra. D. Y deeft fiat. D. 

t feudo. D. 5 2 hujus et heredis. D. 

a ipſius. D. a vel. D. | : 
v deeft cum. D. b eo. D. 

x et unius annorum. D. c terra illa. D. 


commit- 


„ MAGNA CARTA 
committatur duobus legalibus et diſcretis homis 
nibus de feodo illo qui de exitibus nobis reſpon. 
deant vel ei cui d illos aſſignaverimus et fi dede- 
rimus vel vendiderimus alicui cuſtodiam alicujus 
talis terre et ille deſtructionem inde fecerit vel 
vaſtum amittat e ipſam cuſtodiam et tradatur duo- 
bus legalibus et diſcretis hominibus de feodo illo 
qui ſimiliter nobis f reſpondeant ſicut predic- 
5 tum eſt Cuſtos autem quamdiu cuſtodiam v. 
terre habuerit ſuſtentet domos parcos g viva- 
rios ſtagna molendina et cetera ad illam terram 
pertinentia de exitibus terre ejuſdem et h reddat 
heredi cum ad plenam etatem pervenerit terram 
ſuam totam inſtauratam de carucis et omnibus 
aliis rebus ad minus ſecundum quod illam recepit 
Hec omnia obſerventur de i cuſtodiis archiepiſ- 
copatuum epiſcopatuum abbatiarum prioratuum 
eccleſiarum et k dignitatum vacantium excepto 
quod cuſtodie | hujuſmodi vendi non debent 
6 Heredes maritentur abſque diſparagatione vi. 
7 Vidua poſt mortem mariti ſui ſtatim et dine vii. 
m difficultate aliqua habeat maritagium ſuum 
et hereditatem ſuam nec aliquid det pro dote ſua- 
vel n pro maritagio vel hereditate ſua quam he- 
reditatem marirus e — — o tenuerint die obi- 
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VARIAE LECTIONES. 


d nos affignaverimus. D. k dignitatuum. D. 
e cuſtodiam illam. D. 1 hujus. D. 

j inde reſpondeant. D.- m dilatione. D. 
g vivaria ſtangna. D. n deeft pro. D. 

h reddet, D. ds © tenuerunt. D. 


i cuſtodia, D. 


tus 
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tus ipſius mariti et maneat p in domo mariti ſui 
per quadraginta dies poſt mortem ipſius mariti 
ſui intra quos ei aſſignetur dos ſua niſi prius ei 
fuerit aff ignata vel niſi domus illa q fit caſtrum 
et ſi de caſtro receſſerit ſtatim provideatur ei do- 
mus competens in qua poſſit honeſte morari 

quouſque dos ſua ei aſſignetur ſecundum 


viii. quod predictum eit Nulla vidua diſtrin-&8 


gatur ad ſe maritandum dum voluerit vi- 


vere ſine marito ita tamen quod ſecuritatem * fa- 


ciet quod ſe non maritabit ſine aſſenſu noſtro ſi 
de nobis tenuerit vel fine aſſenſu domini ſut 


ix. fi de alio tenuerit Nos s vero vel ballivi 
noſtri non ſaiſiemus teſram aliquam nec red- 


ditum pro debito aliquo quamdiu catalla debitoris 


preſentia ſufficiunt ad debitum reddendum et ipſe 


debitor paratus t ſit inde ſatisfacere nec u plegit 
ipſius debitoris w diftringantur quamdiu ipſe capi- 
talis debitor x ſufficiat ad ſolutionem debiti et ſi 


capitalis debitor defecerit in ſolutione Y debiti non 


habens unde reddat aut reddere z nolit cum poſſit 


plegii reſpondeant de debito et ſi voluerint habe- 
ant terras et redditus debitoris quouſque ſit eis 


ſatisfactum de debito quod ante pro eo à ſolve- 
rint niſi e debitor monſtraverit ſe b inde 


"VARILAE LECTIONES, 


5 fuerit. D. | x ſufficit. D. 

r faciat. D. | y deeſt debiti. D. 
s deeft vero. DO.1 2 noluerit. D. 
t deeft ſit. . a ſolverunt. D. 
u plegium. D. v deeſt inde. D. 
» diſtringatur. D. | | 
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Io eſſe quietum verſus eoſdem plegios Civitas xiii, 


c London” habeat omnes antiquas libertates 
et liberas conſuetudines ſuas Preterea volumus 
et concedimus quod omnes alie d civitates et bur. 
gi et ville et barones de quinque portubus et om- 
nes portus habeant omnes libertates et libe- 


II ras conſuetudines ſuas Nullus diſtringatur xvi, 


ad faciendum majus ſervicium de feodo mi- 

litis nec de alio libero tenemento quam inde 
12 debetur Communia placita non ſequantur xv. 
curiam noſtram ſed teneantur in aliquo cer- 

to loco Recognitiones de nova diſſceiſina de 
morte antecefſoris e de ultima preſentatione non 
cCapiantur niſi in ſuis comitatibus et hoc modo 
Nos vel ſi extra regnum fuerimus capitalis juſ- 
ticiarius noſter mittemus duos juſticiarios per u- 
numquemque comitatum per quatuor vices in 
anno qui cum quatuor militibus cujuſlibet comi- 
tatus electis per comitatum capiant f in comi- 
tatu in die et loco comitatus aſſiſas predictas 

14 Et ſi in die comitatus aſſiſe predifte capi xix. 
non 8 poſſint tot milites et libere tenentes 
remaneant de illis qui h interfuerint comitatui dic 
illo per quos poſſint ſufficienter judicia fieri ſe- 
cundum quod negotium fuerit majus vel 


15 minus Liber homo non amercietur pro xx. 


3 


parvo delicto niſi ſecundum modum 1 ipfius 


VARIA r LECTIONES. 


n. f et. in comitatu et. D. 
d civitates ville et burgi et g poſſunt. D. 
omnes portus. D. h interfuerunt. D. 


„ deeſt ipſius. D. 1 lick 
. | 5 Cl1CE 
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delicti et pro magno delicto ſecundum magnitu- 


dinem delicti ſalvo contenemento ſuo et mercator 
eodem modo ſalva k mercandiſa ſua et villanus 


ecodem modo amercietur ſalvo | wainnagio ſuo ſi 


inciderit in miſericordiam noſtram et nulla pre- 
dictarum miſericordiarum ponathr niſi per ſacra- 


Ki 


xxii. cundum modum delicti 


mentum proborum et legalium hominum 
de viſneto Comites et barones non amer- 16 
cientur niſi per pares ſugs et non niſi ſe- 
Nullus clericus 17 
amercietur niſi ſecundum formam predicto- 
rum et non ſecundum quantitatem beneficii 


xxiii. ſui eccleſiaſtici Nec villa nec homo mdif- 18 


xxiv. ab antiquo et de jure facere n debet 


XXVi. noſtre 


tringatur facere pontes ad riparias niſi qui 
Nul- 19 
lus vicecomes conſtabularius coronatores 
vel alii ballivi noſtri teneant placita corone 

Si aliquis tenens de nobis laicum 20 
feodum moriatur et vicecomes vel ballivug 


noſter oſtendat literas noſtras patentes de ſum- 
monitione noſtra de debito quod defunctus no- 


bis debuit liceat vicecomiti vel ballivo noſtro at- 
tachiare et imbreviare catalla defuncti inventa in 
laico feodo ad valentiam illius debiti per viſum 


legalium hominum ita tamen quod nichil inde 


amoveatur donec perſolvatur nobis debitum quod 


k mercandaſia. D. 
1! wannagio, D. 


clarum fuerit et reſiduum relinquatur executori- 
bus ad faciendum teſtamentum defuncti et ſi ni 
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chil o nobis debeatur ab ipſo omnia catalla cedant 
__ defuncto ſalvis uxori p ipſius et pueris _ 


21 ſuis rationabilibus partibus ſuis Nullus xxviii. 
cConſtabularius vel ejus ballivus capiat 
blada vel alia catalla alicujus, qui non ſit de villa 


ubi caſtrum ſuum eſt niſi ſtatim inde reddat de- 
narios 4 aut reſpectum inde habere poſſit de vo- 
luntate venditoris ſi autem de villa fuerit tene- 
atur infra tres ſeptimanas precium reddere 


22 Nullus conſtabularius diſtringat aliquem Xxix. 


militem ad dandum denarios pro cuſtodia 


caſtri $i ipſe eam facere voluerit in propria per- 
ſona ſua vel per alium probum hominem ſi ipſe 
eam facere non poſſit propter rationabilem cau- 


ſam et ſi nos duxerimus vel miſerimus eum in ex- 
oercitum erit quietus de cuſtodia ſecundum quan- 
titatem temporis quo per nos fuerit in ex- 


23 cercitu Nullus vicecomes vel ballivus noſ- xxx. 


ter vel alius capiat equos vel carectas ali- 


cujus pro cariagio faciendo niſi reddat Jiberatio- 
nem antiquitus ſtatutam ſcilicet pro carecta ad 


duos equos decem denarios per diem et pro ca- 
recta ad tres equos quatuordecim denarios 


24 per diem Nec nos nec ballivi noſtri capi- xxxi. 


emus alienum boſcum ad caſtra vel alia a- 
genda noſtra niſi per voluntatem ipſius 


25 cujus boſcus ille fuerit Nos non tenebi- xxXXii. 


mus terras r eorum qui convicti fuerint de 


VAR IAE LECTIONES, 


d, nobis Dd: -- d vel. D. 
p ſue. D. r illorum. D. 


felonia 
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felonia niſi per unum annum et unum diem et 
tunc reddantur terre dominis feodorum 26 
xxxiii. s Omnes kydelli de cetero deponantur 
penitus per Thamiſiam et Medeweiam 
et per totam Angliam niſi per coſteram 
xxxiv. maris Breve quod vocatur Precipe de 27 
cetero non fiat alicui de aliquo tenemento 
Ande liber t homo amittere poſſit curiam 
XXXv. . ſuam Una menſura vini fit per totum reg- 28 
num noſtrum et una menſura cerviſie et una 
menſura bladi ſcilicet quarterium * London” er 
una latitudo pannorum tinctorum er ruſſetto- 
rum * et haubergettorum ſcilicet due ulne infra 
liſtas De ponderibus autem fit ut de 
xxxvi. menſuris Nichil detur de cetero pro brevi 29 
inquiſitionis de vita vel membris {ed gra- 
xxxvii. tis concedatur et non negetur Si aliquis 30 
teneat de nobis per feodi firmam vel? ſoka- 
gium vel per burgagium et de alio terram teneat 
per ſervicium militare nos non habebimus cuſ- 
todiam heredis nec terre ſue que eſt de feodo 
alterius occaſione illius feodi firme vel a ſokagii 
vel burgagii nec habebimus cuſtodiam illius feodi 
firme vel b ſokagii vel burgagii niſi ipſa feodi 
firma debeat ſervicium militare Nos non habe- 


| VARIAE LECTIONES. 
s Et omnes kydelli deponan- w deeſt et. D. 


tur de cetero per totum Aven- x deeft et. D 
lich et per totam Hyberniam y ſocagium. D. 
niſi. D. „ z nec habebimus. D. 
t deeſt homo. DP). a ſoccagii. DP). 


u Dublin. D. bd ſoccagii. D. 
22 bimus 
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Mee G ART A 
bimus cuſtodiam heredis vel terre alicujus quam 
tenct de alio per ſervicium militare occaſione ali- 


cujus parve © ſerjanterie. quam tenet de nobis per 
ſervicium reddendi nobis cultellos vel 


31 ſagittas vel hujaſmodi Nullus ballivus xxxviii, 


ponat de cerero aliquem ad legem fim- 
plici loquela d ſua fine teſtibus fidelibus 


32 ad hoc inductis Nullus liber homo ca- Xxxix. 


piatur ve: impriſonetur e aut diſſeiſiatur 
aut utlagetur aut exulet aut aliquo alio modo de 
ſtruatur nec ſuper eum ibimus nec ſuper eum 
mittemus niſi per legale judicium parium ſu- 


33 orum vel per legem terre Nulli vendemus Xl. 


nulli negabimus aut differemus rectum aut 


37 juſticiam Omnes mercatores niſi publice f xli, 


ante prohibiti fuerint habeant ſalvum et ſe- 
curum exire de g Anglia et venire in h Angliam 
et morari et ire per i Angliam tam per k terram 
quam per aquas ad emendum et vendendum ſine 
omnibus malis toltis per antiquas et rectas con- 
ſuetudines preterquam in tempore guerre et (i 
ſint de terra contra nos guerrina et ſi tales inve- 
niantur in terra noſtra in principio guerre atta- 
chientur ſine dampno corporum vel rerum do— 
nec ſciatur a nobis vel a capitali juſticiario noſtro 
quomodo mercatores terre noſtre tractentur qui 
tunc invenientur in terra contra nos guerrina et 


VA RIA E IE C TION E s. 


c ſerjantie Do  . I Hybernia. D. 
d deeſt ſua. D. h Hyberniam. D. 
© veE D. | i Hyberniam. D. 


* antea. D. | k terras. D. 


15 HENRICI III. 

ſi noſtri ſalvi ſint ibi alii ſalvi ſint i in terra 
xliii. noſtra Si quis tenuerit de aliqua eſcaeta 35 

ſicut de honore Walingeford Notingeham 
Bolon' Lancaſtr' vel 1 de aliis eſcaetis que ſunt in 
manu noſtra et ſunt baronie et obicrit heres ejus 
non det aliud relevium nec faciat nobis aliud ſer- 
vicium quam feceret baroni ſi terra illa eſſet in 

manu baronis et nos eodem modo eam te- 


xliv. nebimus quo baro cam tenuit Homines 36 


qui manent extra foreſtam non veniant de 
cetero coram juſticiariis noſtris de foreſta per 
communes ſummonitiones niſi ſint in placito vel 
plegii alicujus vel aliquorum qui attachiati 
xlvi. = ſunt pro foreſta Omnes ® barones qui 37 
fundaverint abbatias unde habent cartas re- 
gum Anglie vel antiquam tenuram habeant earum 
cuſtodiam cum vacaverint ſicut habere de- 
xlvii. bent et ſicut ſupra declaratum eſt Omnes 38 
foreſte que afforeſtate ſunt tempore regis 
Johannis patris noſtri ſtatim deafforeſtentur et ita 
fiat de o ripariis que per eundem Johannem 
liv, tempore ſuo ? polite ſunt in defenſo Nullus 39 
capiatur vel impriſonetur propter appellum 
vi. femine de morte alterius quam viri ſui 4 Er 4 
ſi rex Johannes pater noſter diſſaiſierit vel 
elangaverit Wallenſes de terris vel libertatibus 
vel aliis rebus ſine legali judicio parium ſuorum 


VARIAE LECTIONES. 
deeſt de. D. p poſiti. D. 
m ſint. BD. 7 deſunt Et ſi rex, &c. * 
v homines qui fundaverint. D. ad nobis et noſtris. D. 
2 gtuariis qui. D). 
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mentis Anglie ſecundum legem Anglie de tene- 


(41 facient Wallenſes nobis et noſt is Omnes lx, 


42 ſervent quantum ad ſe pornnert erga ſuos Quia 
bantur que gravia et dubitabi ia videbantur ſci- 


licet de ſcutagiis et auxiliis aſſidendis de debitis 


foreſtis et foreſtariis x warennis et warennariis et 


noſtri Quia vero ſigillum nondum habuimus 


in . vel in Wallia eis ſtatim reddantur « et ſi 
contentio ſuper hoc orta fuerit runc inde fiat in 
marchia per judiciam parium ſuorum de tene 


mentis Wallie ſecundum legem Wallie de tene . 
mentis marchie ſecundum legem marchie idem 


autem iſtas conſuetudines predictas et liber- 
rates quas r nos conceſſimus in regno noſtro te- 
nendas quantum ad nos pertinet erga noſtros om- 
nes de regno noſtro tam clerici quam laici 5 ob- 


vero quedam capitula in * priore carta contine- 


Judeorum et aliorum et de libertate exeundi de 
regno noſtro u vel redeundi in „ regnum et de 


de conſuetudinibus comitatuum et de ripariis et 
earum cuſtodibus placuit ſupradictis prelatis et 
magnatibus ea eſſe in reſpectu quouſque plenius 
conſilium habuerimus et runc faciemus pleniſſime 
tam de hiis quam de aliis que occurrerint emen- 
danda * que ad communem omnium utilitatem a 
pertinuerint ct pacem et ſtatum noſtrum et regni 


VARIAE LECTIONES. 


r Jeet nos. D. 1 x de warennis, D. 
s conſervent. D. 8 D. 
. 2 id quod ad. D. 
. 2 pertinuerit. D. 


regnum noſtrum de. D. 
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preſentem cartam figillis venerabilis patris noſtri 
domini Gualonis titulo ſancti Martini presbiteri 
cardinalis apoſtolice ſedis legati et Willielmi Ma- 
riſcalli comitis Penbrok' rectoris noſtri et regni 
noſtri fecimus ſigillari Teſtibus omnibus pre- 
nominatis et aliis multis Dat per b manus pre- 


dictorum domini legati et Willielmi Mariſcalli 
c comitis Penbr' apud Briſtollum duodecimo die 
Novembris anno regni noſtri primo. 


VARIAE LE C TION ES. 


o manum, D. c deſunt comitis Penbr*. D. 
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REGIS HENRICI It! 


1 
— = 


AL T,E N 
ANNO DOMINI. MCCXVII. 


ENB RIC Us Dei gracia rex 2 Anglie do- 
N minus Hibernie dux Normannie Acquitanie 
et comes Andegavie archiepiſcopis epiſcopis ab- 
batibus prioribus comitibus baronibus vicecomi- 
tibus prepoſitis miniſtris et omnibus ballivis et 
fidelibus ſuis preſentem cartam inſpe&uris ſalu- 
tem Sciatis quod intuitu Det et pro ſalute anime 
noſtre et animarum anteceſſorum et ſucceſſorum 
noſtrorum ad exaltationem b ſancte eccleſie et 
emendationem regni noſtri © conceſſimus et hac 
preſenti carta confirmavimus pro nobis et here 


dibus noſtris in perpetuum de conſilio venera- 


AR TAE LECTION ES. 


deſumptae ex Libro Cuſtumgrum et Regum antiquorum Lov 


don”. ſignatur Litera L. 


2 Anglie, &c archiepiſcopis. L. © concedimus. L. 
» deeſt ſancte. L. | | 


bilis 


MAGNA C ART A, &. 47 


bilis patris noſtri domini d Gualonis titulo ſancti 


Martini presbiteri cardinalis et apoſtolice ſedis 


legati domini Walteri Eborum archiepiſcopi Wil- 


lielmi London' epiſcopi et aliorum epiſcoporum 


Anglie et Willielmi e Mariſcalli comitis Pembr* 
rectoris noſtri et regni noſtri et aliorum fidelium 
comitum et baronum noſtrorum Anglie has li- 

bertates ſubſcriptas tenendas in regno noſtro 
1. Anglie in perpetuum In primis f conceſſimus 
Do et hac preſenti carta noſtra confirmavi- 
mus pro nobis et heredibus noſtris in perpetuum 
quod Anglicana eccleſia libera fit et habeat jura 


ſua integra et libertates ſuas illeſas Conceſſimus 


etiam omnibus liberis hominibus regni noſtri pro 
nobis et heredibus noſtris in perpetuum omnes li- 
bertates ſubſcriptas s tenendas eis et heredibus 


ii. ſuis h de nobis et heredibus noſtris Si quis comi- 2 


tum vel baronum noſtrorum ſive aliorum tenen 
tium de nobis in capite per ſervicium militare mor- 
tuus fuerit cum deceſſerit heres ejus plene etatis fu- 


erit et relevium debeat habeat hereditatem ſuam per 


antiquum relevium ſcilicet heres vel heredes comi- 
tis de i baronia comitis integra per centum libras 
heres vel heredes baronis de baronia integra * per 
centum | libras heres vel heredes militis de feodo 


VARIAE LECTIONES. 


4 Gwallonis. L. bus noſtris. L. 
e Mareſcalli comitis de Pen- 1 comitatu integro centum. 
Prok”. | VV | | 
'f concedimus. L. + k deeſt per. L. 
e habendas et tenendas. L. marcas. L. 


k deſunt de nobis et heredi- „ 
| militis 
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$8 MAGNA CARTA . 
= militis integro a per centum ſolidos ad plus et 
qui minus debuerit minus det ſecundum anti- 


3 quam conſuetudinem feodorum Si autem iii. 


heres alicujus talium fuerit infra etatem do- 
minus ejus non habeat cuſtodiam ejus nec terre 
ſue antequam homagium ejus ceperit et poſtquam 
talis heres o fucrit in cuſtodia cum ad etatem per- 
venerit ſcilicet viginti et unius anni habeat here- 
ditatem ſuam fine relevio et fine fine P ita tamen 
quod ſi ipſe infra etatem fuerit fiat miles nichilo- 
minus terra remaneat in cuſtodia dominorum 


4 ſuorum uſque ad terminum predictum Cuſ- iy. 


tos terre hujuſmodi heredis qui infra etatem 
tuerit non capiat de terra heredis niſi rationablles 
exitus et rationabiles conſuerudines et rationa- 


bilia ſervicia et hoc ſine deſtructione 4 et vaſto 
hominum vel rerum et fi = nos commiſerimus 
cuſtodiam alicujus s alicujus talis terre vicecomiti 
vel alicui ali qui de exitibus terre * illius nobis 


debeat reſpondere et ille deſtructionem de cuſ- 
todia fecerit vel vaſtum nos ab illo capiemus e- 
mendam et terra V committatur duobus legalibus 
ct diſcretis hominibus de feodo illo qui de exiti- 


bus nobis reſpondeant vel = ei cui eos aſſignave- 


VARIAE LECTIONES. 


in militari. L. J LH 

o deeft. per. L. 3 deeft alterum alicujus. L. 

o dejunt fuerit in cuſtodia t deeft illius. L. 
. | .-. * emendas, L. 

p deſunt ita tamen, & Pc. Uſjue * committabitur. L. 


x illi cui illos. L. 
2 ye! % ON | 


rimus 


ANNO DOMINI MCCXVILI. 49 4 
rimus et fi dederimus vel vendiderimus ali- | 
cui cuſtodiam alicujus talis terre et ille deſ- 
tructionem inde fecerit vel vaſtum amittat ip- 
ſam cuſtodiam et tradatur duobus legalibus et 
diſcretis hominibus de feodo illo qui ſimili- 
ter nobis reſpondeant ſicut predictum eſt 
v. Cuſtos autem quamdiu cuſtodiam terre ha- 5 
buerit ſuſtentet domos parcos vivarios 
ſtagna molendina et cetera ad terram illam per- 
tinentia de exitibus terre ejuſdem et reddat he- 
redi cum ad plenam etatem pervenerit terram 1 
ſuam 2 totam inftauratam de carucis et omnibus I 
aliis rebus ad minus a ſecundum quod illam re- 
cepit Hec omnia obſerventur de cuſtodiis archi- 
epiſcopatuum epiſcopatuum abbaciarum priora- 
tuum eccleſiarum et dignitatum vacantium b que 
ad nos pertinent excepto quod cuſtodie hu- 
vi. juſmodi vendi non debent Heredes mari- 6 
vii. tentur abſque diſparagatione Vidua poſt7 
8 mortem mariti ſui ſtatim et fine difiicultate 
aliqua habeat maritagium ſuum et hereditatem 
ſuam nec aliquid det pro dote ſua et pro marita- 
gio ſuo e vel hereditate ſua quam hereditatem 
maritus ſuus et ipſa tenuerint die obitus d ipſius 1 
mariti et maneat in capital e meſuagio mariti 
ſui per x] dies poſt obitum ipſius mariti f ſui in- 
fra quos aſſignetur ei dos ſua niſi prius fuerit ei i 
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F vi varia. St. E. 

2 deeft totam. L. | 4 mariti ſui. L. 

2 ſicut illam. IL. . e meſuagio ſuo per. L. wn 
b qui. I. N f 1 ſui. L. | | 


aſgnata 


o MAGNA CARTA£A 

aſſignata vel. niſi domus illa 8 fit caſtrum et k { 

de caſtro i receſſerit k ſtatim provideatur ei do- 

mus competens in qua poſſit honeſte morari quo- 

uſque dos ſua ei aſſignetur ſecundum quod pre- 
dictum eſt et habeat rationabile eſtuverium ſuum 


interim de communi Aſſignetur 1 autem ei pro 


dote ſua tercia pars totius terre mariti ſui que 
ſua fuit in vita {ſua niſi de minori dotata fue- | 
8 rit ad m oſtium eccleſie Nulla n vidua diſ- viii. 
tringatur ad ſe maritand' dum voluerit vi- 
vere fine marito ita tamen quod ſecuritatem fa- 
ciat quod ſe non maritabit ſine aſſenſu noſtro ft 
de nobis tenuerit vel ſine aſſenſu domini ſui 
© ſi de alio tenucrit Nos vero vel baillivi noſ- ix 
tri non ſaiſiemus terram aliquam nec reddi- 
tum pro debito aliquo quamdiu catalla debitoris 
preſentia ſufficiunt ad debitum reddendum et 
ipſe debitor paratus fit inde ſatisfacere nec plegii 
ipſius debitoris diſtringantur quamdiu ipſe ca- 
pitalis debitor ſufficiat ad ſolutionem debiti et ſi 
capitalis debitor defecerit in ſolutione debiti non 
habens unde reddat aut reddere nolit cum poſſit 
plegii reſpondeant pro debito et ſi voluerint ha- 
beant terras et redditus debitoris quouſque ſit eis 
ſatis factum de debito quod ante pro eo ſolverint 
niſi capitalis debitor monſtraverit ſe inde 
lo eſſe quietum verſus eoſdem plegios Civi- x, 
tas London' habeat omnes antiquas liberta- 


AR IAE LIE CTION ES. 


s fuerit. L. | 1 deeft autem. L. 
DL. m hoſtium. L. 
i deceſſerit. L. * deeft vidua. L. 


E deeft ſtatim. L. 


ANNO DOMINIMCCXVII. yr 
tes et liberas conſuetudines ſuas Preterea volu- 
mus et concedimus quod omnes alie civitates et 
burgi et ville et barones de quinque o portibus 
et omnes portus habeant omnes libertates et 
xi. liberas conſuetudines ſuas Nullus diſtringa- 11 
tur ad taciendum majus ſervicium de feodo 
militis nec de alio libero tenemento quam 
Xii. inde dehtur Communia placita non ſe- 12 
quantur curiam noſtram ſed teneantur in ali- 
xiii. quo loco certo aecognitiones de nova diſt 3 
ſaiſina de morte anteceſſoris non capiantur 
niſi in ſuis comitatibus pet hoc modo Nos 4 
vel ſi extra regnum fuerimus x capitalis,juſtici- 
arius noſter mittemus juſticiarios per unum- 
quemque comitatum temel in anno qui cum mi- 
litibus s comitatuum capiant in comitati- 
xiv. bus aſſiſas predictas Et ea que in illo ad- 14 
ventu ſuo in comitatu per juſticiarios pre- 
dictos ad dictas aſſiſas capiendas miſſos ter- 
minari non poſſunt per eoſdem terminentur alibi 
in itinere ſuo et ea que per eoſdem propter dif- 
ficultatem aliquorum articulorum t terminari non 
poſſunt referantur ad juſticiarios noſtros de banco 
et ibi terminentur Aſſiſe de ultima pfeſentati- 15 
one ſemper u capiantur coram juſticiariis 
xv. de banco et ibi terminentur Liber homo 16 
non amercietur pro parvo delicto niſi ſe- 
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THI ENY; LECTIONES 


Portubus. L. | * comitatus, L. 
P deſunt et hoc modo, L. t terminare. L. 
4 deeſt vel L. u capjientur. L. 


r et capitalis. L. 


cundum 


los MAGNA CARTA 


cundum modum ipſius delicti et pro magno de- 


licto ſecundum magnitudinem delicti ſalvo con- 
tenemento ſuo et mercator eodem modo ſalva 


mercandiſa ſua et villanus alterius quam noſter 


eodem modo amercietur falvo w wainagio ſuo 

ſi inciderit in miſericordiam noſtram et nulla 
predictarum miſericordiarum ponatur niſi per 
ſacramenta proborum et legalium homi- 

17 num ne viſneto Comites et barones non Xvi. 
amercientur niſi per pares ſuos et non 

18 niſi ſecundum modum delicti Nulla ec- xvii. 
cleſiaſtica perſona amercierur ſecundum 
quantitatem beneficii ſui eceleſiaſtici ſed ſecun- 
dum laicum tenementum ſuum et ſecun- 


19 dum quantitatem delicti Nec villa nec xviii. 


homo diſtringatur facere pontes x ad ri- 


parias niſi qui ab antiquo et de jure facere debet 


20 Nulla ripar ia de cetero defendatur niſi y ille que 
fuerunt in defenſo tempore Henrici regis avi 
noſtri per eadem loca et eoſdem terminos 

21 ſicut eſſe conſueverunt tempore ſuo Nul- xix. 

| lus vicecomes conſtabularius coronatores 
vel alii baillivi noſtri teneant placita coro- 

22 ne noſtre Si aliquis tenens de nobis lai- xx. 

cum feodum moriatur et vicecomes vel 

baillivus noſter oſtendat literas noſtras patentes 


de ſummonitione noſtra de debito quod defunc- 
tus nobis debuit liceat vicecomiti vel baillivo noſ- 


tro attachiare et inbreviare catalla defuncti in- 


VARIAE LECTIONE S. 
W waynagio. 1 Villa que ſuerit. L 
* aut. L, | 
AL venta 
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_ ANNO DOMINI MCCXVIL. 53 
venta in laico feodo ad valentiam illius debiti 
per viſum legalium hominum ita tamen quod z 
nichil inde amoveatur donec perſolvatur nobis 
debitum quod clarum fuerit et reſiduum relin- 
quatur executoribus ad faciendum teſtamentum 
defuncti er ſi a nichil nobis debeatur ab ipſo om- 

nia catalla cedant defuncto ſalvis uxori 

xxi. ipſius þ rationabilibus partibus ſuis Nullus 23 
| conſtabularius vel baillivus ejus capiat 

blada e aut alia cataila- alicujus qui non fit de 

villa ubi caſtrum ſitum eſt niſi ſlatim inde reddat 

denarios aut reſpectum inde habere poſſit de vo- 

luntate venditoris ſi autem de villa ipſa 


xxii. fuerit infra xl dies s precium reddat Nul- 24 


lus conſtabularius diftringar aliquem mi- 
litem ad dandum denarios pro cuſtodia caitri fi 
ipſe cam facere voluerit in pfopria perſona d 
ſua vel per alium probum hominem ſi ipſe eam 
facere non poſſit propter rationabil-m c:ulam et 
ſi nos duxerimus eum vel miſerimus in e exerci— 
tum erit quietus de cuſtodia ecundum quantita- 
tem temporis quo per nos fuerit in f exercitu 

de feodo pro quo fecit ſervicium in 3 x- 
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XX111. ercitu Nullus vicecomes vel baillivus 27 


noſter vel alius capiar equos vel h caret- 
tas alicujus pro cariagio facięendo niſi reddat li- 
berationem ee ſlatut um ſof licet pro i ca- 


V ARIAE LECTIONEFS. 


z inde nil. L. d dee tba. L. 

a nil. L. . e excercicum. L. 

b et pueris ſuis rationabili- fs excercitu. L. 
bus. L. we | h careQas. L. 


e vel L. | i carecta. L. 
©» 2 rette 
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74 MAGNA CART A 


retta ad duos equos decem denarios per diem et 
E pro caretta ad tres equos quatuordecim dena- 
26 rios per diem Nulla carecta dominica alicujus ec- 


cleſiaſtice perſone vel militis vel alicujus do- 
27 mine capiatur per baillivos predictos Nec xxiv. 
nos nec baillivi noſtri nec alii capiemus ali- 


enum boſcum ad caſtra vel alia agenda noſtra 


niſi per voluntatem | illius cujus boſcus m 
28 ille fuerit Nos non tenebimus n terras xxv. 
eorum qui convicti o fuerunt de felo- ꝛñ 6 
nia niſi per unum annum et unum diem et 
tunc reddantur terre dominis feodorum 
29 Omnes p kidelli de cetero deponantur XXvi. 
penitus per Tamiſiam vel Medewaiam 
et per totam Angliam niſi per coſteram 


30 maris Breve quod yocatur Precipe de xxvii. 


cerero non fiat alicui de aliquo renemen- 

to unde liber homo perdat curiam ſuam 

31 Una menſura vini fit per totum regnum xxviii. 
noſtrum ct una menſura cerviſie et una 


mentura bladi ſcilicet quarterium London' et 


una latitudo pannorum tinctorum x et ruſſetorum 


et haubergetorum ſcilicet due ulne infra liſtas 


De ponderibus vero ſit ut de menſuris 
32 Nichil detur de cetero pro brevi inqui- XX1X. 
ſitionis ab eo qui inquiſitionem petit de 


VARIAE LECTIONES. 


k de careQa. L. ;p kydelli. L. 
| ipfius. L. | 4 Thamifiam & Medewey” 
m deeft ille. L. 5 am. L. 
n terram. L. | T deeſt et. L. 


o fuerint. L. 


vita 


ANNO DOMINI MCCXVII. Fx 
vita vel membris ſed gratis concedatur 
xxx. et non negerur Si aliquis teneat de no- 33 
bis per feodifirmam vel s ſoccagium vel 
per burgagium et de-alio teneat terram per ſer- 
vicium militare nos non habebimus cuſtodiam 
heredis nec terre ſue que eſt de feodo alterius 
occaſione illius feodifirme vel t ſoccagii vel bur- 
gagii nec habebimus cuſtodiam illius feodifirme 
vel u ſoccagii vel burgagii niſi ipſa feodifirma 
debeat ſervicium militare Nos non habebimus 
cuſtodiam heredis vel terre alicujus quam tener 
de alio per ſervicium militare occaſione alicujus 
parve w ſerjantarie quim tenet de nobis per ſer- 

vicium reddendi culte!los vel ſagittas vel 
xxxi. hujuſmodi Nullus baillivus ponat de ce- 34 
tero aliquem ad legem maniteitam nec ad 
juramentum ſimplici loquela ſua ſine teſti- 
xxxii. bus x fidelibus ad hoc inductis Nullus li- 35 
ber homo capiatur vel impriſonetur aut 
| diſſaiſietur de libero ten@mento ſuo vel liberta- 
tibus vel liberis conſuerudinibus ſuis aut utlage- 
tur aut exuletur aut aliquo y alio modo deſtrua- 
tur nec ſuper eum ibimus nec ſuper eum mitte- 
mus niſi per ſegale judicium parium ſu- 


XXXIIIi. orum 2 vel per legem terre Nulli ven- 36 


demus nulli negabimus aut d ifferemus 
XXxXIv. rectum a aut juſticiam Omnes merca- 37 
tores niſi Fab antea prohibiti fuerint 


: VARIAE LECTIONE 5. 
per ſocagium. L. x deſunt fidelibus ad hoc. L. 


t ſocagii. L. | Y deeft alio. L. 
u Deni „ 1 et. L. 
w ſerjantie, 3 76 CL 
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Fo. MAGNA CARTA 
habcant ſalvum et ſecurum conductum exire de 
Anglia et venire in Angliam et morari et ire per 
Angliam tam per terram quam per aquam ad b 
emendendum vel vendendum ſine omnibus toltis 

malis per antiquas et rectas conſuetudines pre- 
terquam in tempore guerre et ſi ſint de terra 
contra nos © guerriva et ſi tales inveniantur in 

terra noſtra in principio d guerre e attachientur 
ſine dampno corporum vel rerum donec ſciatur 
a nobis vel f a capitali juſticiario noſtro quomodo 
mercatores terre noſtre tractentur qui rune 
inveniantur in terra contra nos 8 guerriva et fi 

noſtri ſalvi ſint ibi alii ſalvi ſint in terra | 
38 noſtra Si quis tenuerit de aliqua h ex- Wa. 
caeta ſicut de honore ! Walingford ok 
lon' k Notingeham Lancaſtr' vel de aliis | eſene⸗ 
tis que ſunt in manu noſtra et ſint baronie et 
obierit heres ejus non det aliud relevium nec fa- 
ciet nobis aliud ſervicium quam faceret baroni ſi 
illa eſſet in manu bar6dnis et nos eodem modo 
eam tenebimus quo baro eam tenuit nec nos oc- 
caſione talis baronie vel m excaete habebimus ali- 
quam n excactam vel cuſtodiam aliquorum ho- 
minum noſtrorum niſi alibi tenuerit de nobis in 


v AR IAE LECTIONE Ss, 


b vendencum et emen- h efchacta, L. 
RE 1 aw 1 Wallingfordie. L, 

. k dee? Notingeham. L. 

d deeſt guerre. L. „eee . 

e attachiantur. L. m eſchaete. L 
„ n eſchaetain. L. 


2 Luerrina. E 


capite 


ANNO DOMINI MCCXVII. 57 
capite ille qui tenuit baroniam vel o excaetam 
Nullus liber homo de cetero det amplius alicui 39 
vel vendat de terra ſua quam ut de reſiduo 
terre ſue poſſit ſufficienter fieri domino feodi 
| ſervicium ei debitum quod pertinet ad 
XxXxXvii. feodum illud Omnes patroni abbacia- 4? 
rum qui habent cartas regum Anglie de 
advocatione p vel antiquam tenuram vel poſſeſ- 
ſionem habeant earum cuſtodiam cum vacaverint 
ſicut habere debent et ſicut ꝗ ſupra de- 
XXXIX. claratum eſt Nullus capiatur vel im- 41 
priſonetur x propter appellum femine de 
morte alterius quam viri ſui Nullus comitatusꝶ⁊ 
de cetero teneatur niſi de menſe in menſem et 
ubi major terminus eſſe ſolebat major ſit Nec 
aliquis vicecomes vel baillivus ſuus s faciet tur- 
num ſuum per hundr' niſi bis in anno et non niſi 
in loco debito et conſueto videlicet ſemel poſt 
Paſcha et iterum poſt feſtum ſancti Michaelis 
Et viſus de franco plegio tunc fiat ad illum ter- 
minum ſancti Michaelis ſine occaſione ita ſcilicet 
quod quilibet habeat libertates ſuas quas habuit 
cet habere conſuevit tempore Henrici regis avi 
noſtri vel quas poſtea perquiſivit Fiat autem 
viſus de franco plegio fic videlicet quod pax 
noſtra teneatur et quod tethinga integra fit ſi- 
cut eſſe conſuevit et quod vicecomes non querat 
occaſiones et quod contentus ſit de eo quod vi- 


VAR IAE LECTIONES$ 
o eſchaetam. LL r per. L. 
p et per antiquam. L. s faciant, L. 
q ſuperius. L. | | 
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78 MAGNA C ART A 


cecomes habere conſuevit de viſu ſuo einde 


43 tempore Henrici regis avi noſtri Non liceat 


alicui de cetero dare terram ſuam alicui domui 


religioſe ita quod illam reſumat tenendam de ea- 
dem domo nec liceat alicui domut religioſe ter- 
ram alicujus ſic accip- re quod tradat cam illi a 
quo eam receperit ten ndam Si quis autem de 


cetero terram ſuam alicui domui religioſe fic de- 
derit et ſuper hoc convincatur donum ſuum 


penitus caſſetur et terra illa domino ſuo illius 


44 feodi incurratur Scutagium capiatur de cetero 


4 v 


ſicut capi conſuevit tempore Henrici regis 
vi noſtri Omnes autem iſtas conſuetudines Kli. 


predictas et libertates quas conceſſimus in 


regno noſtro tenendas quantum ad nos pertinet 


erga noſtros omnes de regno noſtro tam clerici 
quam laici t obſervent quantum ad le pertinet er- 


46 ga ſuos Salvis archiepiſcopis epiſcopis abbatibus 


prioribus templariis  hofpitalariis comitibus bar- 
onibus et omnibus aliis tam eccleſiaſticis perſonis 
quam ſecularibus libertatibus et liberis conſuetu- 


47 dinibus quas prius habuerunt Statuimus etiam de 


communi conſilio toc:us regni noſtri quod om- 


nia caſtra adulterina W videlicet ea que a princi- 
pio guerre mote inter dominum x Johannem pa- 
trem noſtrum et barones y ſuos Anglie conſtruc- 


VARIAE LECTIONES. 
t e 1 | X regem. 5% 
oſpitelariis. L. y aieeſt ſuos. L. 
licet. L. a es 


ta 


oe 


AN NO DOMINI MCCXVII. 59 
ta fuerint vel z reedificata ſtatim diruantur a Quia 
vero no dum habuimus ſigillum hanc 

ſigillis domini legati predicti et comitis Wil. 
lielmi Mariſcalli h et regni nor: fecimus 


g fgitlari. 


VARIAE LECTIONES, 


2M edificata. L. 


a Quia nondum figillum ha- 


buimus pieſentem cartam fi- 
gillo venerabilis patris noſtri 
G. titulo preſbiteri cardinalis 


apoſtolice ſedis legati et 
w illielmi Matreſcalli :eCtoris 
noſbri et regni noſtri fecimus 
ſigillari: Teſtibus prenominatis 
et aliis. L. 
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MAGNA CAR T A 
REGIS HENRICI Il, 
XI bie reazuari, MCCXXIV, 


ANNO REGNI IX. 


| ENRICUS a Dei gracia rex Anglie do- 
minus b Hybernie dux Normannie Aqul- 
tanie et comes Andegavie archiepiſcopis © epiſco- 


VARIAE LECTIONE 8. 
deſumptae ex Carta autographa, in Eccleſia cathedrali Dunel- 


menſi aſſervata, ſignantur Litera D: 


ex Carta de In- 


Jpeximus, in Collegio Orielenſi, Litera O: — ex Intratione 
in Libro rubro Scaccharii Weſtm. (fol. clxxxiij. ) Litera R: 
— ex Rotulo Stat. in Turri London. 25 Ed 1. m. 39, 40, 


Litera et Numero 'T 25 : — 


mM. 6, 7, Litera et Numero T 28: 


ex Rotulo Cart ibid. 28 Ed. I. 
ex utroque Rotulo, 


Literis TI: —— ex Carta de Inſpeximus, in Eccleſia colle- 
giala M eſtmonaſterienſi. Litera W. 


a EpwarpDus Dei gratia rex 
Anglie dominus Hybernie et 
dux Aquitanie: [archiepiſcopis 

_ epiſcopis abbatibus prioribus 


comitibus batonibus juſticiariis 
vicecomitibus prepoſitis miniſ- 


tris et omnibus ballivis et fide- 
libus ſuis. O. T 28. W. 
omnibus ad quos preſentes li- 


onibus, &c, ſalutem. R. 


tere pervenerint. J2 5. ] falu- 
tem Inſpeximus magnam car- 
tam domini H. quondam regis 


Anglie patris noſtri de liberta- 


tibus Anglie in hec verba He N- 


ricvs &c. O. TT W 


b Hibernie, &c R. W 
c epiſcopis comitibus bar- 


pis 


MAGNA CARTA 61 


pis abbatibus prioribus comitibus baronibus vi- 
cecomitibus prepoſitis miniſtris et omnibus bal- 
livis et fidelibus ſuis preſentem cartam inſpecturis 
ſalutem Sciatis quod nos intuitu Dei d et pro 
ſalute anime noſtre et animarum anteceſſorum et 


ſucceſſorum noſtrorum ad exaltationem ſancte 
eccleſie et emendationem regni noſtri ſpontanea 


et bona voluntate noſtra dedimus et conceſſimus 
1 archiepiſcopis epiſcopis abbatibus prioribus 
comitibus baronibus et omnibus de regno noſtro 
has libertates ſubſcriptas tenendas in regno 


i. noſtro Anglie f in perpetuum Inprimis con- 1 


Cecſſimus Deo er hac preſenti carta g ne 
confirmavimus pro nobis et heredibus noſtris h 

in perpetuum quod Anglicana eccleſia libera fit 
et habeat i omnia jura ſua integra et libertates 
ſuas ilieſas Conceſſimus etiam k omnibus liberis 
hominibus regni noſtri pro nobis et heredibus 
noſtris 1 in perpetuum m omnes libertates ſub- 


ſcriptas habendas et tenendas eis et heredibus 


ſuis de nobis et heredibus noſtris n in perpe- 


ii. tuum Si quis comitum vel baronum noſtro- 2 
rum o ſive aliorum tenencium de nobis in ca- 


* 


VARIAE LECTION ES. 


4 deeft et. R. k et dedimus omnibus. O. R. 
* archiepiſcopis, &c, et om- TT. W. 

nibus. R. ' imperpetuum. D.O.R.TT. 
f imperpetuum. D. O. RTT. W. 

W. m has libertates. O. TT. W. 
E deeſt noſtra. R. | n imperpetuum. O. TT. W. 
K Nh ITS D. O. R. Tr. deſunt in perpetuum. A 

W. | * ſeu. R. 


wmnf » ... -*- 


i deeſt omnia. R. 
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E MAGNA CAT A 
pite per ſervicium militare mortuus fuerit et cum 
deceſſerit heres ejus plene etatis fuerit et relevi- 
um debeat habeat hereditatem ſuam per anti- 
quum relevium ſcilicet heres vel heredes comitis 
de P baronia comitis integra per centum libras 
heres vel heredes baronis de baronia integra per 
centum 4 libras heres vel heredes militis de feo- 
do militis integro per centum ſolidos ad pius et 
qui minus * debuerit minus det ſecundum 
3 antiquam conſuetudinem ſeodorum Si au- iii. 
tem heres alicujus talium fuerit infra eta- 


tem dominus ejus non habeat cuſtodiam ejus nec 


terre ſue antequam- homagium ejus caperit et 
poſtquam talis heres fuerit in cuſtodia cum ad 
_ctatem pervenerit ſcilicet viginti et unius s anni 


haheat herevitarem ſuam fine relevio et ſine fine 


ita tamen quod ſi ipſe dum infra etatem fuerit 
flat miles nichilominus terra remaneat in cuſto— 


dia dominorum ſuorum uſque ad t-rminum 


Apredictum Cuſtos terre hujuſmodi heredis iv. 
qui infra etatem fuerit non capiat de terra 
heredis niſi rationabiles exitus et rationabiles con- 


ſuetud ines et rationabilia ſervicia et hoc fine de- 


ſtructione et vaio hominum t vel rerum et ſi nos 
commiſerimus cuſtodiam alicujus talis terre vi- 
cecomitꝭ vel u alicui alii qui de exitibus terre illi- 


us nobis debear reſpondere et w ille deſtructi- 


VARIAE LECTIONES, 


13 comitatu integro. 0. TT. « annorum, O- 
W. e et. O. TT. W. 
9 1 O. Tr. w. u ,eeft alicui. R. 


* habuerit, O. T T. W. L dteſt ille. R. 


, 


IX HENRICI III. 63 
onem de cuſtodia fecerit vel vaſtum nos ab x illo 
capiemus emendam et terra y committetur duo- 
bus legalibus et diſcretis hominibus de feodo 
illo qui de exitibus 2 nobis reſpondeaſſt vel a ei 
cui eos aſſignaverimus et ſi dederimus vel ven- 
diderimus alicui cuſtodiam alicujus talis terre et 
ille deſtructionem b inde fecerit vel vaſtum a- 


mittat © ipſam cuſtodiam et tradatur duobus le- 


galibus et diſcretis hominibus de feodo illo qui 


| ſimiliter nobis reſpondeant ficut predictum 
v. eſt Cuſtos autem quamdiu cuſtodiam ter- g 


re d habuerit ſuſtentet domos parcos e vi- 
varia ſtagna f molendina et cetera ad terram illam 
pertinencia de exiribus terre ejuſdem et reddat 


heredi cum ad plenam etatem pervenerit terram 


ſuam totam inſtauratam de carucis et & omnibus 
aliis rebus ad minus h ſecundum quod illam re- 
cepit Hec omnia obſerventur de cuſtodiis archi- 
epiſcopatuum epiſcopatuum abbaciarum priora- 
tuum eccleſiarum et dignitatum vacancium que 

ad nos pertinent excepto quod hujuſmodi 


vir cuſtodie vendi non debent Heredes mari- 6 
vii. tentur abſque diſparagatione Vidua poſt, 


mortem mariti ſui ſtatim e et ſine difficultate 


| VARIAE LECTIONES. 
* a0. OTW. e illam. O R. TT. W. 


y committatur. OR TT. W. hujuſmodi habuerit. O. TT 


z terre illius nobis. O. TT. W. 


W e deeſl vivaria. D. 

1 . ei. R ili cui illos. f et molendina. R. 

8 4 © bt e omnibus. TT. W. 
v Zeeft inde. R. V cut illam. O. TT. W. 
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aliqua habeat maritagium ſuum et hereditatem 
ſuam nec aliquid i det pro dote ſua k vel pro 
maritagio ſuo | vel pro hereditate ſua quam here- 
ditatem maritus ſuus et ipſa tenuerunt m die obi- 
tus ipſius mariti n et maneat in capitali o meſagio 
ipſius mariti ſui per quadraginta dies poſt obitum 
p ipſius mariti q ſui infra quos r aſſignetur ei dos 
ſua niſi prius ei fuerit aſſignata vel niſi domus 
illa fir caſtrum et ſi de caitro receſſerit ſtatim 
provideatur ei domus competens in qua poſſit 
honeſte morari quouſque dos ſua ei aſſignetur s 
ſecundum quod predictum eſt et habeat rationa- 
bile eſtoverium ſuum interim de communi Aſſig- 
netur autem ei pro dote t ſua tercia pars tocius 
terre mariti ſui que ſua fuit in vita ſua niſi de 
minori dotata fuerit ad u hoſtium eccleſie 
Nulla vidua diſtringatur ad ſe w maritan- viii 
dum dum vivere voluerit fine marito ita 
tamen quod ſecuritatem x faciet quod ſe non 
maritabir ſine aſſenſu noſtro ſi de nobis tenuerit 
vel Y ſine aſſenſu domini ſui ſi de alio tenu- 

8 erit Nos vero vel ballivi noſtri non ſei- ix. 
ſiemus terram aliquam * nec redditum pro 


VARIAE LECTIONES. 


3 deeft det. W. 5 Th. r dies aflignetur. O. TT.. 
net. . R. PT. W. ſicut predictum. D. O. 
J nec. R. t deeft ſua. O. R. 
m ſimul lie O. Tr.w. u oſtium. O. R. 
n ſut et. O. R. TT. W. w maritandum. W. 
o meſuagio mariti, O. R. TT. x faciat. O. R. TT. W. 
= CC cq 5. 5.5 RK 
p deft ipſius. O. R. TT. W. 2 vel. O. R. T T. W. 
2 deeff ſui, R. , 


debito 
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67 | 


debito aliquo quamdin catalla debitoris preſen- 
cia a ſufficiant ad debitum reddendum et ipſe de- 
bitor paratus ſit inde ſatisfacere nec plegii b ip- 
ſius debitoris diſtringantur quamdiu ipſe capitalis 
debitor ſufficiat ad ſolutionem e debiti et fi ca- 


pitalis debitor defecerit in ſolutione debiti non 


habens unde reddat aut reddere nolit cum poſſit 
plegii reſpondeant d pro debito et ſi voluerint 
habeant terras et redditus debitoris quouſque fit 


eis ſatisfactum de debito quod e ante pro eo f ſol- 


verunt niſi capitalis debitor monſtraverit ſe 
x. inde eſſe quietum verſus eoſdem plegios Ci-9 
vitas London' habeat omnes g antiquas liber- 


tates et h liberas conſuetudines ſuas Preterea vo- 


lumus et concedimus quod omnes alie civitates 
et burgi et ville et barones de quinque portubus 
et omnes portus habeant omnes libertates 


Xl, 


xii. 


X111. 


d deeſt ipſius. O. Tb, Ve 

< ipfius- debiti. O. T. P. W. 

% OR TT; W;--. i ſnas et. T. T. 
© antea. O. R. W. k ſed. O. R. 

f falveruat. O. I deeſt vel. R. 


i et liberas conſuetudines ſuas 


Nullus diſ- 19 
tringatur ad faciendum majus ſervicium de 


feodo militis nec de alio libero tenemento 


quam inde debetur 


Communia placita non IT 


ſequantur curiam noſtram k ſer teneantur in 


aliquo loco certo Recognitiones de nova di- 12 


ſſeiſina et de morte anteceſſoris non capiantur 


VARIAE LECTIONES. 
ſufficiunt. O. R. T. T. 


niſi in ſuis comitatibus et hoc modo N os vel ſi extra 


g libertates ſuas antiquas. O. 


b deeſt liberas. O. T. T. W. 
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66 MAGNA CARTA 
regnum fucrimus capitalis juſticiarius noſter m mit- 

temus juſticiarips a per unumquemque comitatum 

ſemel in anno qui cum militibus comitatuum 

capiant in comitatibus aſſiſas predictas Et xiv. 

o ea que in ſillo adventu ſuo in p comitatu 
per juſticiarios q predictos ad dictas aſſiſas ca- 
piendas miſſos terminari non poſſunt per eoſdem 

terminentur alibi in itinere ſuo et ea que per eoſ- 
dem propter difficultatem aliquorum articu— 
lorum terminari non poſſunt referantur ad 

jjuſticiarios noſtros de banco et ibi terminen- 
13 tur Aſſiſe de ultima preſentatione ſemper 85 
capiantur coram juſticiariis r noſtris de ban- 

14 co et ibi terminentur Liber homo non a- Xvi. 
mercictur pro parvo delicto s niſi ſecundum _ a 
modum ipſius deſicti et pro magno delicto ſecun- 

dum magnitudinem delicti ſalvo contemento ſuo 
et mercator eodem modo ſalva mercandiſa ſua et 
t villanus alterius quam noſter codem modo amer- 
cietur ſalvo u wainagio ſuo ſi inciderit in x miſeri- 
cordiam noſtram y et nulla predictarum miſericor- 

| adiarum pon tur niſi per ſacramentum pro- 
| borum et legalium hominum de viſneto Co- xvli. 
mites ct barones non amercientur nifi per 


VARIAE. LECTIONES. 


— . PE GS ite 
X — * . 8 - > 

— , 
8 * 


® mittet. R. | | « ſet ſecundum. D. 
4 u noſtros per. 0. T. F. W. t ft villanus. K. 
|; 5 r W, u wanagio. T. 2 5. waynagio. 
1 | p comitatus. O. T. T. .» 
= i A q noſtros predictos. O. T. wet fi. R. 
'F. W. x manum. TT. 


r deft noſtris, 0. R. T, T. W. I deeſt et. R. | 
5 pares 


| 1 2 
IX HENRICT III. 67 
pares ſuos et non niſi ſecundum modum 
xyiii, delicti Nulla eccleſiaſtica perſona amer- 
cietur ſecundum quantitatem beneficii ſui 
eccleſiaſtici 2 ſer ſecundum laicum tenementum 
ſuum et ſecundum quautitatem delicti 
xix. Nec villa nec à homo diſtringatur facere 15 
pontes ad riparias niſi qui b ex antiquo e 
XX. de jure facere e debet Nulla nparia de 16 
Cetero defendatur niſi ille que ſuerunt in 
defenſo tempore regis Henrici avi noſtri per ea- 
dem loca et d eoſdem terminos ſicut eſſe 
xxi. conſueverunt tempore ſuo Nullus vice- 17 
| comes conſtabularius e coròͤnatores vel alit 
ballivi noſtri teneant placita corone noſtre 
xxii. Si aliquis tenens de nobis laicum feodum 18 
| moriatur et vicecomes vel ballivus noſter 
oſtendat litteras noſtras patentes de ſummonitione 
noſtra de debito quod defunctus nobis debuit li- 
ceat vicecomiti f vel ballivo noſtro attachiare et 
3 inbreviare catalla defuncti inventa in laico feodo 
ad valenciam illius debiti per viſum legalium ho- 
minum ita tamen quod nichil h inde amoveatur 
donec per ſolvatur nobis debitum quod clarum 
fuerit et reſiduum relinquatur executoribus ad fa- 
ciendum teſtamentum defunct: ct fi nichil nobis 


VARIAE LECTIONES. 
= ſed. O. R. 1 à per eoſdeiſ O0. 
2 liber homo. O. TT. W. e coronator. O. TT. W. 
--b ab. OR TT. W. f noſtro vel. R. 


© debent Nulle riparie de- g imbreviare omnia bona et 
fendantur de cetero. O.R.TT. catalla. O. TT. W. 
W. N n deeft inde. D. 
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68 MAGNA CARTA 
debeatur ab ipſo omnia i catalla cedant defuncto 
falvis uxori E ipſius et pueris ſuis rationabi- 
9 libus partibus ſuis Nullus conſtabularius xxiii. 
vel ejus ballivus capiat blada m vel alia 
catalla alicujus qui non n fir 9 de villa ubi caſ- 
trum ſitum p eſt niſi ſtatim q inde reddat denarios 
aut reſpectum inde habere poſſit de voluntate 
venditoris ſi autem de villa ipſa fuerit infra 
20 quadraginta dies precium reddat Nullus xxiv. 
Conſtabularius diſtringat aliquem militem * 
ad dandum denarios pro cuſtodia caſtri ſi ipſe eam 
facere voluerit in propria. perſona ſua vel per 
alium probum hominem = fi ipſe eam facere 
non poſſit propter rationabilem cauſam et ſi nos 
s duxerimus cum vel miſerimus in t exercitum 
u exit quietus de cuſtodia ſecundum quantitatem 
temporis quo per nos fuerit in w exercitu de feo- 
do pro quo fecit ſervicium in x exercitu 
21 Nullus vicecomes vel ballivus noſter vel xxv. 
y alius capiat equos vel carettas alicujus 
pro cariagio faciendo niſi reddat liberationem an- 
tiquitus ſtatutam ſcilicet pro 2 carretta ad duos 
cquos decem denarios per diem et pro caretta 


„% LECTIONSE 
Fatal. R. r faciat fi, O. TT. W. | 
k ejus et pueris ipſius. 2 s adduxerimus. O. TT. W. 
2 . W. 1 fill its ſuis. R. * excercium. TT. W. 


kaut. O. n e W. 
m aut. O. V x excercitu. TT. W. 
. | ? aliquis alius. O. TT. W. 
in. 0. „„ aliquis capiat. R. 
8 2 una caretta. O. Tr. VE. 


Ee 5 ad; 


Ix HENRI c 1 111. 6 
ad tres equos quatuordecim denarios per 
xXxvi. diem Nulla caretta dominica alicujus ec- 

cleſiaſtice perſone vel militis vel alicujus 

a domine capiatur per ballivos b predictos 

xxyii. Nec nos nec ballivi noſtri nec alii capie- 
mus © alienum boſcum ad caſtra vel d alia 
agenda noſtra niſi per voluntatem illius 


XXviii. cujus boſcus ille fuerit Nos non tenebi- 22˙6 


mus terras e eorum qui convicti fuerint de 
felonia niſi per unum annum et unum diem et 
tunc reddantur terre f dominis feodorum 
xxix. Omnes kidelli decetero deponantur peni- 23 
tus per ? 'Famiſiam et h Med weiam et per 
totam Angliam niſi per coſteram maris 
xxx. Breve quod vocatur Precipe decetero non 24 
fiat alicui de aliquo i tenemento unde li- 
xxx1. ber homo perdat curiam ſuam Una men- 25 
ſura vini ſit per totum regnum noſtrum et 
una menſura cerviſie et una menſura bladi ſcilicet 
quarterium London' et una latitudo pannorum 
tinctorum k et ruſſettorum et haubergettorum 
ſcilicet due ulne intra liſtas de ponderi- 
xxx. bus vero fit l ut de menſuris Nichil de- 26 
tur de cetero pro brevi inquiſitionis ab 


S ARIA E LECTIONE S. 


2 Janis, » + s Thamiſiam. W. 
b noſtros. O. TT. W. h Medeweyam. O. R. TT. W. 
- deeſt alienum. KR. i libero tenemento. O. TT. 
d ad alia. O. TT. W. W. | | 
illorum. P. TT. W. k dee et. O TT. W. 
f ille dominis. O. Tr. W. I ſicut. O. TT. W. 
d 1 eo 
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„ MAGNA CART A. 
co qui inquiſitionem petit de vita vel m mem- 
83 bris fer gratis concedatur et non negetur 
2781 aliquis teneat de nobis per feodifir- xXXVili. 
mam vel * {occagium vel ? per burgagium 
et de alio terram * rencat per ſervicium militare 
nos non habebimus cuſtodiam heredis nec tcric 
ſue que eſt de feodo alterius occaſione illius feo- 
difirme vel © ſoccagii vel burgagii nec habebimus 
cuſtodiam s illius "feodifitine vel * ſoccagii vel 
| burgagii niſi ipla feodifirma debeat ſervicium mi- 
| litare Nos non habebimus cuſtodiam heredis 
u vel terre alicujus quam tenet de alio per ſer- 
vicium militare occaſione alicujus parve * ſerjan- 
terie quam tenet de nobis per ſervicium redden- 
di nobis cultellos vel ſagittas vel hujuſ- 
28 modi Nullus ballivus ponat decetero ali- xxxiv. 
quem ad legem manifeſtam y vel ad jura- 
mentum fimpli ici loquela * ſua fine tefti-. 
29 bus ſidelibus ad hoc inductis Nullus xxxv. 
3 homo * capiatur vel impriſonetur 
aut diſſeiſiatur de c al! 1quo libero tenemento ſuo 


Ft 


VARIAE IE CTI ON ES. 
m de menibris. O. IT. W. . 
ul 0 R. aliqui teneant. O. v vel. O.R.TT. W. 
TW _— w aliquo alio. O. TT. W. 
0 =" "00A R. per ſokagi- * ſerjantie. O. R. TT. W. 
um. O. per ſocagium. IT. W.. Y nec. O. TT. W. 
P dleeſt per. O. R. . 2 deefl ſua. R. 


4 keneant. O. T T. W. a de cetero capiatur aut im- 
t ſokagii. O. R. ſocagii. TT. priſoner ur. D. 
I - b diſfeiſtietur. O.R.W. 
* deef} illius. R. © deeft aliquo. O. R. TT. W. 


r ſokagii, O. R. ſocagii. TT. 


vel 


8 


IX HENRICI III 7 
vel libertatibus vel liberis ee, 
aut utlagetur aut exulet aut aliquo 9 alio modo 
deſtruatur nec ſuper eum ibimus nec ſuper eum 

mittemus niſi per legale judicium parium 
xxxvi. ſuorum vel per legem terre Nulli ven- 
demus nulli negabimus aut differemus 

xxxvii. rectum vel juſticiam Omnes mercatores 30 

niſi publice antea prohibiti fuerint habe- 
ant ſalvum e et ſecurum exire de Anglia et venire 
in Angliam et morari et ire per Angliam tam per 
terram quam per aquam ad emendum f vel ven- 
dendum fine omnibus s toltis malis per antiquas 
cet rectas conſuetudines preterquam in tempore 

| bh gwerre et ſi ſint de terra contra nos gwerriva 
et k i tales inveniantur in terra noſtra in prin- 

cipio | gwerre attachientur ſine dampno corpo- | 
rum vel rerum donec ſciatur a nobis yel a capi- 
tali juſticiario noſtro quomodo mercatores ® terre 
noltre tractentur qui tunc x invenientur in terra 

o contra nos p gwerriva et ſi noſtri ſalvi 

XXXV111. ꝗ fint ibi alii ſalvi ſint in terra noſtra Si 31 

quis tenuerit de aliqua eſcaeta {cur de 
honore * de Wallingeford' Bolon' Noting” Lan- 
caſtr' vel s de aliis eſcaetis un ſunt i in manu noſ- 


VARIAE LECTIONES. 


d deeſt alio. O. T T. W. m m deſunt terre noſtre. R. 
c conductum exire. O. TT. W. a inveniuntur. O. R TT. W. 
Ker e o jila contra. O. TT. W. 
s tolnagiis. R. p guerrina. D. O. FT. W. in 
h guerre. D. O. R. TF. w. guerra. R. 
i guerrina. D. O. R. TT. W. q ſunt. O. TT. W. 
Ek ateſt ſi. O. TT. W. r deeſt de. D. O. TT. W. 
guerre. D. OR. TT. W. dee de. O. TT. W. 
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9, MAGNACARTA 
tra efint baronie et obierit heres ejus non det 
aliud relevium nec faciat nobis aliud ſervicium 
quam faceret baroni fi t ipſa eſſet in manu baronis 
ct nos codem modo u eam tenebimus quo » 
baro eam tenuit nec nos occaſione talis ba— 
ronic vel x eſcaete habebimus y aliquam eſcaetam 
vel cuſtodiam aliquorum hominum noſtrorum niſi 
alibi tenuerit de nobis in capite 1lle qui 


322 tenuit baroniam vel eſcaetam Nullus xxxix. 


liber homo decetero det amplius vel ven- 
dat alicui de terra ſua quam ut de reſiduo terre 
ſue poſſit ſufficienter fieri domino feodi ſervici— 
um ei debitum quod pertinet ad feodum 
33 illud Omnes patron! abbaciarum qui ha- xl. 
bent cartas regum Anglie de advocatione 
vel * antiquam tenuram vel poſſeſſionem habe- 
ant carum cuſtodiam cum vacaverint ſicut ha- 
bere debent et ſicut b ſupra declaratum eſt 
24 Nullus capiatur © vel impriſonetur 4 propter xli. 
appellum femine de morte alterius quam 
zyviri ſui Nullus comitatus decetero tenea- xli1. 
tur niſi de menſe in menſem et ubi major 
terminus eſſe ſolebat major fit Nec aliquis vice- 


VARIAE LECTIONES., 


d illa. 0 IT. W. barania- R. a antiqua tenuta vel poſſeſ- 


u deeſt eam. D). ſione. R. 

w modo. baro. R. N b ſuperius. O. R TT. W. 

* excaete. D. 5 | | c aut. O. TT. W. 5 

Y talem aliquam, R. 7 d per appellationem alteriu- 


z tenuerit. W. femine quam viti ſui, R. 


comes 
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comes * vel ballivus f faciat turnum ſuum per 


8 hundredum niſi bis in anno et non niſi in loco 
debito et conſueto videlicet ſemel poſt Paſcha et 
iterum poſt feſtum, ſancti Michaelis Et viſus 
de franco plegio tunc fiat ad illum terminum 
u ſancti Michaelis ſine occaſione i ita * ſcilicet 
quod quilibet habeat libertates ſuas quas habuit 
et habere conſugvir tempore regis Henrici avi 
noſtri vel m guas poſtea perquiſivit Fiat autem 
viſus de franco plegio ſic videlicet quod pax noſ- 
tra teneatur et quod * tethinga integra fit ſicut 
efle conſuevit et quod vicecomes non querat oc- 
caſiones et quod contentus fit * co quod viceco- 

mes habere conſuevit de viſu ſuo faciendo 


Xliii. tempore regis Henrici avi. noſtri p Non 36 


liceat alicui decetero dare terram ſuam 
q Hes domui religioſe ita quod r illam s reſumat 
tenendam de eadem domo t nec liceat alicui do- 


mui religioſe terram alicujus fic accipere quod 


tradat u illam Wei a quo x ipſam recepit tenen- 


dam Si quis autem decetero terram ſuam alicui 


V ARITAT EESCTIONE 6 
e deſunt vel ballivus. R. tegra ſicut. O. TT. W. 
f ſuus faciat. O. TT. W. c de eo. O. R. TT. W. 
£ hundreda, OW. | p Nec. O. TT. W. 
n deſunt ſancti Michaelis R. 4 deeft alicui. O. T T. W. 
i ad feltum ſancti Michaelis r eam. D. 


ita. s ſ reſignet. R. 
k videlicet. W. : t non. R. 
vel O TT. u eam. R. W. 
m deeſt quas. R. | w illi. O. R. TT. W. 
2 theotbinga teneatur in- x eamO. TT. W. illam. R. 
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74 MAGNA CART A 
domui religioſe fic dederit Y et ſuper hoc con- 
vincatur donum ſuum penitus caſſetur et terra 
illa domino = ſuo illius feodi 2 incurratur 
37 Scutagium decetero capiatur ſicut capi xliv. 
b ſolebat tempore regis Henrici avi noſtri 
Et ſalve ſint archiepiſcopis epiſcopis ab- xlvi. 
batibus prioribus remplariis © hoſpitalariis 
comitibus baronibus et omnibus aliis tam eccle- 
ſiaſticis quam ſecularibus perſonis d libertates et 
libere conſuetudines quas prius habuerunt 
Omnes © autem f iſtas conſuetudines pre- Xlv. 
dictas et libertates quas conceſſimus in regno 
noſtro tenendas quantum ad nos pertinet erga 
noſtros omnes de regno noſtro tam clerici quam 
laici g obſervent quantum ad ſe pertinet erga ſuos 
Pro hac autem conceſſione et donatione liberta- 
tum iſtarum et aliarum h libertatum contentarum 
in carta noſtra de libertatibus foreſte archiepiſ- 
copi i epiſcopi abbates priores comites barones{ 
milites libcre tenentes et omnes de regno noſtro 
dederunt nobis quintam decimam k partem om- 
nium wobilium ſuorum Conceſſimus etiam eiſ- 
dem pro nobis et heredibus noſtris quod nec nos 
nec heredes noſtri aliquid perquiremus per quod 


3 L EC TION ES. 


y dee /a et. f deeſt iſtas. O. TT. W. 
a e incurratur. R. g obſervant. R. | 
b conſuevit. O.R.TT. IF h dee n, O. R TT. 
| c hoſpitelariis TT. W. W. 
B . d omnes libertates. O. Trw. i epiſcopi, &c. et libere. R. 
£ deeſt autem. R. e | k aceſt partem, R, | ; 


liber- 
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libertates in hac carta contente infringantur vel 
infirmentur et fi ab aliquo aliquid contra hoc per- 
quiſitum fuerit nichil valeat et pro nullo habea- 
tur! Hiis teſtibus domino S. Cantuar' archiepiſ- 

copo E. London' m J. Bathon' P. Winton' H. 
Line.” n B. Roffen' W. Wigorn' J. Elien' H. 
Hereford' R. Ciceſtr' o W. Exon' epiſcopis ab- 
bate ſancti Edmundi abbate ſancti Albani abbate 
de Bello abbate ſancti Auguſtini Cant' abbate de 
Eveſham' abbate de Weſtmon' abbate de burgo 
ſancti Petri abbate de Rading' abbate de Aben- 
don' abbate de p Maumebir* abbate de Winche- . 
cumb' abbate de Hida abbate de Certes* abbate 
de Sireburn' abbate de Cern' abbate de q Abo- 
tebir' abbate de Middleton” abbate de Seleby* ab- 
bate de Wyreby abbate de Cirenc' H. de Burg' 
juſticiario s R. comite Ceſtr' er Line? W. comite 
Sarr' W. comite Warenn' G. de Clar' comite 
Glouc? et Hertford' W. de Ferrar' comite t de 
Derb' W. de Mandevill' comite Eſſex' H. le Bi- 
god comite Norff' W. comite Aubemarl' u H. 
comite Hereford* Johanne conſtabulario Ceſtr' 
Roberto de Ros Roberto filio Walteri Roberto 
de Veteri Ponte Willielmo w Brigwerr' Ricardo 


LY ARIAE o ((( 


1 Explicit are te 4 Abboteſbury. O. T. 28 W. 

m epiſcopo J. Bathon' epiſ= r deſunt abbate de W yteby. 
copo P. Wynton'. O. TT. W. QO-EEW,.....: 

n R. Sarr”. B. Roffen'. D. R. s. H. comite. O. TT. W. 


Sarr'. W. Roffen'. O. TT. W. t deeft de. D. O. TT. W. 
O et W. Exos. D. u W. comite.D 0 
p Malmeſbury. O. TT. W. w de Bruera. O. TT. W. 
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de Munfich' Petro filio Herberti Matheo filio 


 Herberti Willielmo de * Albiniaco y Roberto 
Greſl' 2 Reginaldo de Brahus Johanne de a Mu- 
nem' Johanne filio Alani Hugone de Mortuo 
Mari Waltero de Bello Campo Willielmo de 
ſancto Johanne Petro de b Mala Lacu Briano de 

Inſula Thoma de Muleton' Ricardo de Argentein 
Gaufrido de Nevill' Willielmo Mauduit Johanne 


de Baalun' 


Dat' apud Weſtmon' undecimo 


die Februarii a anno regni noſtri nono d. 


VIARIAE LE CTION ES. 


x Aubeny. : = 8H] 
EF de Greſly. O. Fl. 
Greſly. TW. 
2 Ff. de Bleus. O. TT. w. 
2 Munemuth. O. W. Mune- 
mue. TT. 5 
b Malo. O. TT. W. | 
c et aliis Dat. O Tr.w. 


d Nos autem donationes et 
conceſſiones predictas ratas ha- 
bentes et gratas eas pro nobis 


et heredibus noſtris concedimus 


et confirmamus eaſque tenore 
preſentium innovamus volentes 


et concedentes pro nobis et he- 


redibus noſtris quod carta pre- 
dicta in omnibus et ſingulis ſuis 
articulis imperpetuum firmiter 


et inviolabiliter obſervetur eti- 


amſi aliqui articuli in eadem 
carta contenti hucuſque forſi- 
tan nonfuerint obſervati. O. T T. 


W. [In cujus rei teſtimonium 
has litteras noſtras fieri fecimus 


comite Hereford' 
Guydone de Bello Campo co- 


patentes T. Edwardo filio noſ- 
tro apud Weſtm' duodecimb 


die Octobris anno regni noftri 
viceſimo quinto. T 25. — Hiis 
teſtibus venerabilibus patribus 
R. Cantuar” archiepiſcopo to- 


tius Anglie primate 


128 0 
. * Ben W EEE | 


Dunelm. epiſcopo. T28. 
R. London' R. Elyen' Th. Ex- 
on' W. Coventr' et Lychefeld, 


8. Sar' J. Roff' J. Norwycen- 


et J. Landaven' epiſcopis J. 
Lincoln' electo Johanne de Wa- 
renn' comite Surr' Thoma co- 
mite . Rogero le Bygod 
comite Norff' et mareſcallo An- 
glie Henrico de Lacy comite 
Lincoln' Radulpho de Monte 


Hermer comite Glouceſtr' et 


Hertford' Humfrido de Bohun 
et Eſſex' 


mite 
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VARIAE LECTIONE 5s. ' 


mite Warr" Ricardo filio Alani 
comite Arundel Reginaldo de 


Grey Johanne de Haſtinges 


Henrico de Percy Hugone le 
Deſpenſer Hugone de Veer 
Roberto de Tateſhale Hu- 
gone Bardolf Hugone de 
Curteney Johanne de Segrave 
Henrico de Grey Willielmo 
r Ros de Hel- 
0 de. T. 28. W. meſleye. 
Alano la Zuſche Roberto de 


Tony Roberto de Monte Al- 


to Willielmo de Breus Thoma 
de Furnivall Johanne 


Engayne. O. 
0 Engaigne. Ta iw.} 4 


Corbet Willielmo de Leyburne 


Willielmo le Latimer Waltero 
de Bello Campo ſeneſcallo hoſ- 


pitii noſtri Waltero de Hunter- 


cumbe et aliis Dat' per manum 
noſtram apud Weſtm' viceſimo 


. oQtavo die Martii anno regni 
noſtri viceſimo octavo. O. T 28. 
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CARTA DE FORESTA 


REGIS HENRICI III, 


XI DIE FEBRUARII, MCCXXIV, 


4 


ANN O 


NE GNI 


IX. 


H ENRICUS a Dei gracia rex Anglie do- 
minus Hybernie dux Normannie Aquitanie 
et comes eee archiepiſcopis epiſcopis ab⸗ 


VARIAE LECTIONES. 
 deſumptae ex Carta de Inſpeximus, in Eccleſia cathedrali 
Dunelmenſi aſſervata, ſignantur Literis D, Inſp. —— ex 
Carta de Inſpeximus, in Collegio Orielenſi, Litera O :— 
ex Rotulo Stat. 25 Fd. I. in Turri London. m. 38, 39, 
Litera et Numero T'25 : —— ex Rotulo Cart. 25 Ed. J. 


ibid. m. G. Litera et Numero T8: 


tulo, Literis TT. 


a EpwarDus Dei gratia rex 


Anglie dowinus}Tybernie et dux 
Aquitanie [archiepiſcopis epit- 
copis abbatibus prioribus comi— 


tibus baronibus juſticiariis vice- 


comitibus prepoſitis miniſtcis et 
omnibus ballivis et fidelibus ſuis 
D, Inſp. O. —— archiepiſ-opis 
&c juſticiariis ſotreſtariis vice- 


conutibus Preps! ftis et omnibus 


ex utroque Ro- 


ballivis et fidelibus ſuis preſen- 


tem ca: tam in ſpecturis. T2 8.— 
omnibus ad quos preſentes lit- 
tere pervenerint. 'I'25 ] ſalu- 
tem Inſpeximus cartam domini 
H. quondam regis Anglie pa- 


tris noſtri de forefta in hec 


verba HE xRAHIC vs &c. D, Inſp, 
EIS 


batibus 


* 


batibus prioribus comitibus baronibus juſticiariis 
foreſtariis vice-comitibus prepoſitis miniſtris et om- 
nibus ballivis et fidelibus ſuis preſentem cartam 


inſpecturis ſalutem Sciatis quod nos intuitu Dei et 


: Pro ſalute anime noſtre Et animarum anteceſſorum 


et ſucceſſorum noſtrorum ad exaltationem ſancte 


eccleſie et emendationem regni noſtri ſpontanca 
ct bona voluntate noſtra dedimus et conceſſimus 
archiepiſcopis epiſcopis b comitibus baronibus et 
omnibus de regno noſtro has libertates ſubſcrip- 
tas tenendas in regno noſtro Anglic imperpetuum 


Inprimis omnes foreſte quas Henricus rex avus 1 


noſter afforeſtavit videantur per bonos et legales 
homines et ſi boſcum aliquem alium quam ſuum 
dominicum afforeſtaverit ad dampnum d illius 
cujus boſcus ille fuerit deafforeſtetur et ſi boſ- 
cum ſuum proprium afforeſtaverit remancat fo- 
reſta ſalva d communa de herbagio et aliis in ea- 


dem foreſta illis qui prius eam habere conſueve- 
runt Homines vero qui manent extra foreſtam 2 


non veniant de cetero coram julliciariis noſtris 
de foreſta per communes ſummonitiones nifi fant 
in placito vel plegii alicujus vel Hiquorum qui 
attachiati ſunt propter foreſtam Omnes autem 
boſci qui e fuerint afforeſtati per regem Ricar- 
dum avunculum noſtrum vel per regem Johan- 
nem patrem noſtrum uſque ad primam corona- 


VS ARI AE LECTIONES. 


| b abbatibus prioribus comiti- d communia. D, Inſp. O. 
bus. D, Inſp. O. © fucrunt, D, Inſp. O. TT. 
c ipſius D, Inſp. O. | 
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80 CARTA DE FORESTA 
tionem noſtram ſtatim deafforeſtentur niſi ſit do- 
4 minicus boſcus noſter Archiepiſcopi epiſcopi 
abbates priores comites barones milites f libere 
tenentes qui habent boſcos ſuos in foreſtis habe- 
ant 4o/cos ſuos ficut eos habuerunt tempore pri- 
me coronationis regis Henrici avi noſtri ita quod 
quiert ſint imperpetuum de omnibus g purpreſ- 
turis vaſtis et h eſſartis factis in illis boſcis poſt 
illud tempus uſque ad principium ſecundi anni 
coronationis noſtre et qui de cerero vaſtum vel 
purpreſturam ſine licentia noſtra in illis fece- 
rint vel i eſſartum de vaſtis purpreſturis et ł eſ- 
F fartis reſpondeant Regardatores noſtri eant per 
foreſtas ad faciendum regardum ſicut fieri con- 
ſuevit tempore prime coronationis regis Henrici 
9 avi noftri et non aliter Inquiſitio vel viſus de ex- 
peditatione canum exiſtentium in foreſta de ce- 
dero fiat quando fieri debet regardum ſcilicet de 
tertio anno in tertium annum et tunc fiat per vi- 
ſum et teſtimonium legalium hominum et non aliter et 
Ille cujus canis inventus fuerit tunc non expedita- 
tus det pro miſericordia tres ſolidos et de cetero 
nullus bos capiatur pro expeditatione | Talis au- 
tem m fit expeditatio per aſſiſam communiter 
n quod tres ortelliꝰ abſcindantur ſine pelota de pede 
anteriori nec p e canes de cetero niſi in 


VAR IAE L ECT ION Es. 


bet libere. D, Inſp. O. m fiat. D, Inſp. O. TT. 
s pupreſturis. O. vw uſitatam quod. D, Inſp. T T. 
n affartis. D, Inſp. O. TT. uſitatem quod. O. | 
i aſſartum. D, Inſp. O. TT. o abcidantur five. O. abſcin- 
k affartis. D,Inſp.O.TT. dantur five. D, Inſp. TT. 
3 canum Talis. D, Inſp. O. P expiditentur. O. 


| | . | | 7 locts 
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locis ubi conſueverunt expeditari tempore prime 
coronationis predicti regis Henrici avi noſtri 
Nullus foreſtarius vel bedellus de cetero faciat 7 
ſcorallas vel colligat garbas vel avenam vel bladum 
aliquod vel agnos vel porcellos nec aliquam col- 
lectam faciat et per viſum et ſacramentum duo- 
decim regardatorum quando ꝗ facient regardum 
tot foreſtarii ponantur ad foreſtas cuſtodiendas 

quot ad illas cuſtodiendas rationabiliter viderint ſuf- 
ficere Nullum r ſwanimotum de cetero teneatur 8 
in regno noſtro niſi ter in anno videlicet in prin- 
cipio quindecim dierum ante feſtum ſancti Mi- 
chaelis quando agiſtatores noſtri conveniunt ad 
agiſtandum dominicos boſcos noſtros et circa feſtum 
Jancti Martini quando agiſtatores noſtri debent re- 
cipere s pannagium noſtrum et ad iſta duo t ſwa- 
nimota conveniant foreſtarii u viridarii et agiſ- 
tatores et non alii per diſtrictionem et tertium 
w /wammotum teneatur in initio quindecim dierum 
ante feſtum ſancti Johannis baptiſte pro feonatione 
beſtiarum noſtrarum et ad illud * ſwanimotum 
tenendum y convenient foreſtarii viridarii et non 
alt per diſtrictionem Preterea ſingalis quadra- 
gints diebus per totum annum conveniant foreſtarii et 
viridarii ad z faciendum attachiamenta de foreſta 
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q faciunt. D, Inſp. faciant. O. u deeft viridarii. T'28. 


r ſwaynmotum. D, Inſp. O. w * ſwaynmotum. D Inſp. O. | 
fwainimotum. T'28. _ R 28. 1 
s paunagium. D, Inſp. O. conveniant. TT. 


ſwaynmota. D, Inſp. O. 2 videndum. D. Inſp. O. TT. 
ſwainimota. 728. . 


tam 
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tam de viridi quam de venatione per preſentatio- 
nem foreſtariorum ipſorum et coram ipfis-atta- _ 
chiatis Predicta autem a ſwanimota non tentantu 
D niſi in comitatibas in quibus teneri conſueverunt Unuſ. 
| quiſque liber homo agiſtet boſcum ſuum b quem 
habet in foreſta pro voluntate ſua et habeat e pan- 
nagium ſuum Concedimus etiam quod unuf- 
quiſque liber homo ducere poſſit porcos ſaos per 
dominicum boſcum noſtrum libere et ſine impedimento 
ad aviftandum eos in beſcis ſuis propriis vel alibi 
ubi voluerit et ſi porci alicujus liberi hominis 
una nocte pern octaverint in foreſta noſtra non 
inde occaſionetur unde aliquid de ſuo perdat 


10 Nullus de cctero amittat vitam vel membra pro ve- 


natione nojira d ſet fi quis captus fuerit et convic- 
tus de captione venationis graviter redimatur ſi 
habeat unde redimi poſſit ft autem non habeat 
unde redimi poſſit jaceat in priſona noſtra per 
unum annum et anum diem ct ſi poſt unum annum 
et unum diem plegios invemre poſſit excat de priſona 
11 fin autem abjuret regnum Anglie e Quicunque 
archiepiſcopus epiſco pus comes vel baro veniens 
ad nos ad mandatum noſtrum tranſierit per fo... 
reſtam no ſtram liceat ei capere unam beſtiam vel duas 
per viſum foreſlarii ſi preſens fuerit fin autem fa- 
ciat cornari ne f e furtive hoc facere Idem - 


VARIAE LECTIONES. 
2 ſwaynmota, D Inſp. ſwai- e paunagium. D, Inſp. O. 


nimota. T2 8. | d ſed. D, Inſp. O. 
b deſunt a habet. D Joſp e Quicumque. IT. 


— 


. TF. : f videat. O. 


liceat 


I HENRTT TIC 
» liceat eis 8 in redeundo facere ſicut predictum eſt 
Unuſquiſque liber homo de cetero ſine occaſione 12 
faciat in boſco ſus vel in terra ſua quam habet in 
foreſta molendinum vivarium ſtagnum marleram fol. 
ſatum vel terram arabilem extra coopertum in 
terra arabili ita quod non ſit ad nocumentum a- 
licvjus vicini Unuſquiſque liber homo habeat in 13 
boſcis ſuis acreas ancipitrum e/pervariorum falco- 
num aquilarum et h de heyrinis et habeat ſimiliter 
mel quod inventum fuerit in boſcis ſuis Nullus 14 
foreſtarius de cetero qui non fit foreſtarius de 
feodo firmam nobis reddens pro balliva ſua ca- 
piat i cheminagium aliquod in balliva ſua foreſta- 
rius autem de feodo firmam nobis reddens pro balliva 
ſua capiat k cheminagium videlicet pro | carecta 
per dimidium annum duos denarios et per alium 
dimidium annum duos denarios m et pro equo 
qui portat ſummagium per dimidium annum obo- 
lum et per alium dimidium annum obolum et non niſi 
de illis qui 2 de extra ballfvam ſuam tanquam 
mercatores veniunt per licentiam ſuam in balli- 
vam ſuam ad buſcam o meremium corticem vel 
carbonem emendum et p alias ducendum ad ven- 
dendum ubi voluerint et de nulla alia % carecta vel 


VARIAE LECTTONES. 


g deeſt in. D, Inſp. O. n deeſt de. TT.“ 
h heironum. D, Inſp. TT. o» maremium. D, Inſp. O. ma- 
heyronum + eremum. Tz5, maeremium. T 
| 1 chiminagium, D Holy. O. 28. | | 
1 x p alius. O. 
i caretta. D, Inſp. O. A caretta. D afp. O. 
= deeft et. TT. 


ſummagio 
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ſummagio aliquo © cheminagium capiatur et non 
capiatur s cheminagium niſi in locis in quibus 
antiquitus capi ſolebat et debuit IIli autem qui 
portant t ſuper dorſum ſuum buſcam corticem vel 
carbonem ad vendendum quamvis inde vivant nullum 
de cetero dent u cheminagium Omnes  utla- 
gati pro foreſta = tantum a tempore regis Henrici 
avi noſtri uſque ad primam coronationem noſtram 
veniant ad pacem noſtram fine impedimento et 
 falvos plegios inveniant quod de cetero non forisfa- 
' cient nobis de foreſta noſtra Nullus y caſtellanus 
tencat placita de foreſta ſive de viridi ſive de ve- 
natione ſet quilibet foreſtarius de feodo attachiet 
placita de foreſta tam de viridi quam de venatione 
cet ea prelentet viridarus provinciarum et cum 
x inrotulata fuerint et ſub a ſigillis viridariorum 
incluſa preſententur capitali foreſtario noſtro cum 
in partes illas venerit ad tenendum placita b fo- 
reſte et coram eo ter minentur Has autem liber- 
tates de foreſtis conseſſimus omnibus Salvis ar- 
chiepiſcopis epiſcopis abbatibus prioribus comi- 
tibus baronibus militibus et aliis tam perſonis ec- 
cleſiaſticis quam ſecularibus templariis e et d hoſ- 
pitalariis libertatibus et liberis conſuetudinibus in 
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rs chimiffagium, D A O. y conſtabularius caſtellanus 
TJ 328. | vel alius teneat. D,Inſp.O.T'T. 
1 — ſupra. D, * 2 irrotulata. D, Inſp. O. 
u * D. Inſp. O. 2 ſigillo. TI. 
128. ub qe foreſta et. D, Inſp O. 
v autem utlagati D.tnfp.O. < deft et. D, Inſp. O. 
a noſtra tantum. T'28, _© hoſpitelartis, TT. 


fareſtis 


IX HENRICT III 
foreſtis et extra in warennis et aliis quas prius ha- 
buerunt Omnes autem! iſtas conſuetudines pre- 
dict as et libertates quas conceſſimus in regno noſ- 
tro tenendas quantum ad nos pertinet erga noſtros 
omnes de regno noſtro f obſervent quantum ad ſe 
pertinet ciga ſuos Pro hac igitur conceſſione 2 
et donatione libertatum iſtarum et aliarum n li- | f 
bertatum contentarum in majori carta noſtra de " of 
_ alns libertatibus archiepiſcopi epiſcopi abbates 

priores comites barones milites libere tenentes 

et omnes de regno noitro dederunt nobis quin- 


tente infringantur vel infirmeniur et fi ab ali- 
quo aliquid contra hoc perquiſitum fuerit ni- 
chil valeat et pro nullo habeatur Hiis teſtibus 
domino S. Cantuar” archiepiſcopo R. London 
J. Bathon' P. Winton H. Lincoln' R. Sar! * B. 
Roffen' W. Wigorn' J. Elien' H. Hereford” 
R. Ciceſtr' W. . epiſcopis ahhate ſancti 
Edmundi abbate ſancti Albani abbate de Bello 
abbate ſancti Auguſtini Cantuar' abÞate de 
Eveſham abbate de Weſtmon' abbate de bur- _ | 
go ſancti Petri abbare de Rading' abbate de Aben- 
don” abbate de Maumebir' abbate de Winches» 


tamdecimam pirtem omnium moffilium ſuorum _ i 
Conceſſimus * etiam eiſdein pro nobis et heredibus _ — 
noſtris quod nec nos nec heredes noſtri aliquid | 4 | 
perquiremus per quod libertates in hac carta con- © if 3 
1 
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VARIAE LECTIONES. 
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© deeff iſtas. D Inſp. O. k deeft etiam. TT. 
Fram clerici quam laici obC- 18. London 5 T.28. 
ſervent. D, Inf O. TT. E. London epiſcopo. * 75 be 
8 autem D. Inſp.O TT. O. Tas. „ 
b dee libertatum. O. W. Roff. O. i „ 
i et libere. D, Inſp. O. a * Malmeſbury. O 
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$86 CARTA DE FOREST A. 
cumb' abbate de Hyda abbate de Certes' abbate 
de Sireburn' abbate de Cern' abbate de o Abo- 
tebir' abbate de Middleton” abbate de Seleby ab- 
bate de Wyteby abbate de Cirenceſtr' H. de 
| Burg' juſticiario R. comite Ceſtr' et Linc? W. 
comite Sarr' W. comite Warenn' G. de Clar' co- 
mite Gloucelſtr' et Hertford' W. de Ferrar* co- 
mite de Derby W. de Mandevill' comite Eſſex' 
H. le Bigod comite Norff' W. comite Aube- 
marl' H. comite Hereford' Johanne conſtabulario 
Ceſtr' Roberto de Ros Roberto filio Walteri 
Roberto de Veteri Ponte Willielmo » Bigwerr 
Ricardo de Munfich' Petro filio Herbert: Mat- 
theo filio Herberti Willielmo de Albiniaco Ro- 
berto Greſl' Reginaldo de 4 Brahus Johanne de 
r Munem' Johanne filio Alani Hugone de Mor- 
tuo Mari Waltero de Bello Campo Willielmo 
de ſancto Johanne Petro de s Mala Lacu Bri- 


ano de Inſula Thoma de Muleton' Ricardo 


de Argentein Gaufrido de Nevill' W illielmo 
t Mauduit Johanne de Baalun u Dat” apud Welt. 
mon' undecimo die F ebruari i anno regni noſtri 


nono W. 


VARIAE LECTIONES, | 
© Abboteſbury O. Abboteſ- conceſſiones predi ictas ratas ha- 


A bentes et gratas eas pro nobis 
7 Bygwerr TY; de Broga:O: et heredibus noſtris concedimus 
q Breus, O. TT. et confirmamus eaſque tenore 
Monemue. TT. | preſentium innovamus volentes 
Malo. D,Inſp.O.TT. et concedentes pro nobis et he- 


'*t Maudut et Johanne. TT. redibus noftris quod carta pre- 

u et aliis Dat'. D, Inſp. O. TT. dicta in omnibus et ſingulis ſuis 

Nos autem donationes et articulis imperpetuum firmiter 
. | | et 
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VARIAE LECTIONES 


et inviolabilitet obſervetur eti- 
amſi aliqui articuli in eadem 
carta contenti nucuſque forſitan 
non fueriat obſervati D. Inſp. O. 
TT. [In cujus rei teſtimonium 
has litteras noſtras fieri fecimus 
patentes Teſte Edwardo filio 
noſtto apud Weſtm' duodeci- 
mo die Octobris anno regni 
noſtri viceſimo quinto. T2 5. 
Hiis teſtibus [venerabilibus pa- 
tribus. I'28.] R. Cantuar' ar- 
chiepiſcopo totius Anglie pri- 


mate A Dunolm epi co 


po T28.] R. London' R. 
Ejyen' Th. Exon' W. Coventr' 
et Lyche eld' S. Sar' J. Roff 
[J. Norwycen. D, Inſp. O.—et. 
T28.] J. Landaven' epi!copis 
J. Lincoln' electo Johanne de 


Warenn' comite Surr' Thoma 


comite Lancaſtr' Rogero ie By- 
| god comice Norff et mareſcallo 
Anglie H. de Lacy comite Lin- 
coln' Radulfo de Monte Her- 
mer comite Glouceſt:* et Hert- 
ford' Humfrido de Bohun co- 


done de Bello Campo comite 


Warr' Ricardo filio Alani co- 
mite Arundel! Reginaldo de 
Grey Johanne de Haſtinges 
Henrico de Percy Hugone le 
Deſpenſer Hugone de VeerRo- 
berto de Meſhale Hugone Ba- 
dolf Hugone de Curteney Jo- 
hanne de Segrave Henrico 
de Grey Wil- { le. D,inſp.O. 
lielmo. QUde. T28. TY 
Ros de Helmeſleye Alauo la 


Zuiche Roberto de Tony Ro- 


berto de Monte Alto Wiilielmo 


de. Breus Thoma de Furniyal 


Johanne [ Engayne. D, Inſp- 
O — Engaig e. T28.] Petro 


Corbet Willielmo de Leyburne 


Willielmo le Latimer W altero 


de Bello Campo ſeneſcallo hoſ- 


pitii noſtri Waltero de Hunter- 


cumbe et aliis Dat' per ma. 


num noſtram apud Weſtmo- 
naſterium viceſimo octa vo die 
Martii anno regni noſtii vice 


ſimo octavo. D, Inſp. O. Tad. 


"a 


mite Heretord' et Eſſex Guy- 
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CAR TA CONFIRMATIONIS 


REGIS HUNRICT 11], 


XXVIII pz janvarn, MCOXXXVI, 
' ANNO REGNI XXI. 


ENRICUS Dei gracia rex Anglie do- 
minus Hybernie dux Normannie et Aqui- 
tanie comes Andegavie omnibus Chriſti fidelibus 
preſentem cartam inipecturis ſalutem Sciatis quod 
intuitu Dei et pro ſalute anime noſtre et anima- 
rum anteceſſorum et heredum noſtrorum ad ex- 
altationem ſancte eccleſie et emendationem regni 
noſtri conceſſimus et hac carta noſtra confirma- 
vimus archicpiſcopis epiſcopis abbaribus priori- 
bus comitibus baronibus militibus hberis homini— 
bus et omnibus de regno noſtro Anglie omnes li- 


bertates et liberas conſuetudines contentas in car- 


tis noſtris quas eiſdem fidelibus noſtris fieri feci- 
mus cum minoris eſſemus etatis ſcilicet tam in 


q magna carta noſtra quam in carta de foreſta Et 
volumus 


CARTA CONFRMATTON Is, Ge. 

volumus et precipimus pro nobis et e 
noſtris quod prefati fideles noſtri et ſucceſſores 
et heredes corum habeant et teneant in perpe- 


tuum omnes libertates et liberas conſuetudines 
predictas non obſtante eo quod predicte carte con- 


fecte fuerunt cum minoris eſſemus etatis ut pre- 
dictum eſt Hiis teſtibus venerabilibus patribus 
E. a1 chiepiſcopo Cantuar' P. Winton J. Bathon' 
R. Dunolm' R. London W. Karl W. Exon' 
R. Sarr' H. Elyen' R. Linc' R. Hereford' A. 
Coventr' et Lychefeld' epiſcopis W. Valenc' et 
W. Wygorn' electis R. comite Cornub' et Pic- 
tav* J. comite Ceſtr' et Huntedon* J. comite 
Linc' conſtabulario Ceſtr' G. Mareſcallo comite 
Pembr' W. comite de Ferrar' W. comite Wa- 
renn' H. comite Kanc' H. comite Eſſex' et 
Hereford Simone de Monteforti Willielmo Lun- 
geſp' Willielmo de Ferrar' Willielmo de Veſcy 
Ricardo de Percy Ricardo de Munfichet Willi- 
elmo de Ros Johanne Byſet Gilberto de Um- 


framvill' Willielmo de Lancaſtr' Willielmo de 
Cantilupo Waltero de Clifford Johanne Monem' 


Radulfo de Mortuo Mari Willielmo Mauduit 
Rogero la Zuch' Olivero de Vallibus Gilberto 
Baſſet et aliis Dat' per manum venerabilis patris 
R. Cyceſtrꝰ epiſcopi cancellariinoſtri apud Weſt- 
monaſter' xxviii die Januarit anno "Ep noſtri 
v viceſimo primo. | 
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' SENTENTIA EXCOMMUNICATIONIS 


e * 
| TRANSGRISSORES CARTARUM 
REGIS HENRICI 11, 
XIII pre main, MCCL II. 
anno REGNT AANVILT. 


NNO Domini MCCLIII ; lijo Ids Maii 
in magna aula regis apud Weſt' ſub pre- 
ſentia et aſſenſu domini Henrici Dei gratia illuſ- 
tris regis Anglie et dominorum R. comitis Cor- 


nub' fratris ſui R. comitis Norff' et Suff mareſ- = 


calli Anglie H. comitis Heref' H. comitis Ox- 
on' J. comitis War' et aliorum optimatum regni 
Anglie Nos B. divina miſeratione Cant' archi— 
epiſcopus totius Anglie primas F. London' H. 
_ Elyens' R. Line W. Wygorn' W. Norwic' 
P. Hereford' W. Sarr' W. Dunolm' R Exon- 
S. Karl' W. Bathon' L. Rofferis' Thom. Me- 
nevens' epiſcopi pontificalibus induti candelis 
accenſis in tranſgreſſores 1: bertatum eccleſiaſtica- 
rum et libertatum ſeu liberarum conſuetudinum 
regni Anglic et precipue earum que continentur 
| in 


XXXVIIHENRICI III. or 
in carta communium libertatum regni et carta 
de foreſta excommunicationis ſententiam ſolemp- 
niter tulimus ſub hac forma Auctoritate Dei pa- 
tris omnipotentis et patris et filii et ſpiritus 
ſancti et glorioſe Dei genitricis ſemperque vir- 
ginis Marie beatorum apoſtolorum Petri et Pauli 
omniumque apoſtolorum beati Thome archi- 
epiſcopi et martiris omniumque martirum Dei 
beati Edwardi regis Anglie omniumque confeſ- 
ſorum atque virginum omniumque ſanctorum 
Dei excommunicamus anetematizamus et a li- 
minibus ſancte matris eceleſie ſequeſtramus om- 
nes illos qui amodo ſcienter et malitioſe eccleſias 
privaverint vel ſpoliaverint ſuo jure Item omnes 
illos qui eccleſiaſticas libertates vel antiquas 
regni conſuetudines approbatas et precipue li- 
bertates et liberas conſuctudines que in cartis 
communium libertatum et de foreſta continen- 
tur conceſſis a domino rege archiepiſcopis epiſ- 
copis et ceteris Anglie prelatis comitibus baro- 
nibus militibus et libere tenentibus quacunque 
arte vel ingenio violaverint infregerint dimi- 
nuerint ſeu immutayerint clam vel palam fa&o 
verbo vel conſilio contra illas vel earum aliquam 
in quocunque articulo temere veniendo Item 
omnes illos qui contra illas vel earum aliquam 
ſtatuta aliqua ediderint vel edita ſervaverint et 
conſuetudines introduxerint vel ſervaverint in- 
troductas ſcriptores ſtatutorum necnon conſilia- 
tores et executores et qui ſecundum ea preſump- 
ferint judicare qui omnes et ſinguli ſuperius me- 
morati hanc ſententiam incurſuros ſe noverint 
ipſo facto qui ſcienter aliquid commiſerint de 

7 7 predictis 
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predictis qui vero ignoranter niſi commoniti 
infra quindenam a tempore commonitionis fe 
correxerint et arbitrio dinariorum ſatisfeceriat 
de commiſſis extunc ſint hac ſententia involuti 
Eadem etian ſententia innodamus illos qui qu: 
pacem regis ct regni pretumpicrint p rrurbare In 
cujus rei memoriam ſempiternam nos ſigna noſ- 
45 tra duximus ee 


NovERIN x univerſi quod dominus Henri- 

cus rex Anglie illuſtris R. comes Norff' et ma- 

i reſcallus Anglie H. comes Hereford” et Effex? 
J. comes de Warrewic' Petrus de Sabaud' cete- 
rique magnates Anglie conſenſerunt in ſententi- 
am excommunicationis generaliter latam apud 
Meſtm' tertio decimo die Maii anno regni regis 
predicti xxxvije in hac forma ſcilicet quod vin- 
culo prefate ſententic ligentur omnes venientes 
contra libertates contentas in cartis communium 
libertatum Angle et de foreſta et omnes qui li- 
bertates eccleſie Anglicane temporibus domini 
regis et predeceſſorum ſuorum regum Anglie 
optentas et uſitatas ſcienter et malicioſe viola- 
verint aut infringere preſumpſerint et omnes illi 
qui pacem domini regis et regni perturbaverint 
et ſimiliter omnes qui jura et libertates regis et 
regni diminuere infringere ſeu immutare pre- 
| ſumpſerint et qued omnes venientes contra pre- 
miſſa vel eorum aliqua ignoranter et legitime 
moniti infra quindenam poſt monitionem pre- 

. : miſſam 
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miſſam dictam tranſgreſſionem non emendaver- 
int extunc predicte ſententie excommunicationis 
ſubjaeebunt ita tamen quod dominus rex tranſ- 
greſſionem illam per conſiderationem curie ſue 
faciat emendari Sciendum autem quod ſi in 
ſcriptis ſuper eadem ſententia a quibuſcunque 
confectis ſeu conficiendis aliud vel aliter appo- 
ſitum vel adjectum fuerit aut articuli aliqui alii 
in eis contenti inveniantur dominus rex et pre- 
dicti magnates omnes et communitas populi pro- 
teſtantur publice in preſentia venerabilium pa- 
trum B. Dei gratia Cant' archiepiſcopi totius 
Anglie primatis necnon et epiſcoporum omnium 
in eodem colloquio exiſtentium quod in ea nun- 
quam conſenſerunt nec conſentiunt ſet de plano 
cis contradicunt Preterea prefatus dominus rex 
in prolatione prefate ſententie omnes libertates 
et conſuetudines regni noſtri antiquas et uſitatas 
et dignitates et jura corone ſue ore proprio ſpe- 
cialiter ſibi et regno ſuo ſalvavit et excepit In 
cujus rei memoriam et in poſterum veritatis teſ- 
timonium tam dominus rex quam predicti comi- 
tes ad inſtantiam aliorum magnatum et populi 
preſenti ſcripto ſigilla fua appoſuerunt. 


C ART A 


CARTA CONFIRMATIONIS 


| REGIS HENRICI III, 


XIV DIE MARTIN MCCLXIV, 


' ANNO REGNI XLIX. 


EX a omnibus de comitati: | ak ſalu- 
tem Cum propter hoſtilem turbationem ha- 
bitam i in regno noſtro de unanimi aſtentu et vo- 
luntate noſtra et Edwardi filii noſtr; p!1mogeni-= 
ti prelatorum comitum baronum et communita- 
tis regni noſtri pro regni ipſius pace pro cujus 
ſecuritate dictus Edwardus et leniicus filius 
Regis Alem' nepos noſter obſides dati fuerunt 
concorditer ſit proviſum quod quedam ordinatio 
de unanimi aſſenſu noſtro prelatorum comitum 
ac baronum predictorum ſuper noſtro et regni 


noſtri ſtatu London' menſe Junii anno regni 


noſtri xlo viijo facta inviolabiliter b obſerventur 
univerſitatem veſtram ſcire volumus quod nos 
ordinationem ipſam et pacem et tranquillitatem 
regni bona fide obſervare et in nullo contrave- 


nire ad ſancta Dei ewangelia juravimus hoc ad- 


jecto in codem ſacramento POINTY et expreſſe 


a In MS. Cotton. Cle D. de omitatu Mad ſalutem 


Il. 44, fol. 137. fic legitur; Cum, & ce. 5 
He xRicvs Dei gratia rex An- b Sic in Rotuls, In MS. 


glie et dux Aquitanie omnibus Cotton. obſervetur. 


quod 


XLIX HENRICI III. of 
quod occaſione factorum precedentium tempore 
rurhationis aut guerre precedentis neminem oc- 
caſionabimus aut inculpabimus de illis aut de 
parte illorum quos tanquam inimicos diffi davi- 
mus puta comites Leyc' et Glouc' et alios ſibi 
adherentes ac barones ſeu cives noſtros London 
cet quinque portuum nec alicui de predictis damp- 
num faciemus aut fieri procurabimus nec per bal- 
livos noſtros aliquatenus fieri permittemus Ju- 
ravimus inſuper quod ea omnia que pro libera- 
tione dictorum filii noſtri ac nepotis ſunt pro- 
viſa et ſigillo noſtro ſigillata quantum ad nos 
pertinet inviolabiliter obſervabimus et ab alis 
pro poſſe noſtro faciemus obſervari Volentes et 
conſentientes expreſſe quod ſi nos vel dictus 
Ed wardus fillus noſter contra predictam ordina- 
tionem proviſionem noſtram ſeu juramentum 
quod abſit in aliquo venire ſeu pacem et tran- 
quillitatem regni noſtri turbare ſeu occaſione fac- 
torum precedentium tempore turbationis ac 
guerre precedentis aliquem de predictis aut de 
parte predictorum quos di ffidavimus occaſionare 
ſeu alicui de eis dampnum facere aut fieri pro- 
curare preſumpſerimus liceat omnibus de regno 
noſtro contra nos inſurgere et ad gravamen noſ- 
trum opem et opera dare juxta poſſe ad quod ex 
preſenti precepto noſtro omnes et ſingulos vo- 
lumus obligari fide elitate et homagio nobis factis 
non obſtantibus ita quod nobis in nullo intendant 
ſet omnia que gravamen noſtrum reſpiciunt fa- 
ciant ac ſi in nullo nobis tenerentur donec quod 
in hac parte tranſgreſſum fuerit ſeu commiſſum 
ſatisfactione congrua in ſtatum debitum ſecun- 
d um predictorum ordinationis ct proviſionis noſ- 

| cre 
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tre ſeu juramenti formam fucrit reformatum « quo 
facto nobis ſicut prius intendentes exiſtant Et 
ſi aliquis alius de regno noſtro contra predicta 
venire ſeu pacem er tranquillitatem regni noſtri 
turbare preſumpſcric ſru nobis vel Edwardo filio 
noſtro aut alicui alteri contra Predicta vel ali- 
quod predictorum venienti us opem conſilium 
conſenſum vel auxilium quoquo modo preſtiterit 
ſi hoc notorium fuerit aut de hoc per conſidera- 
tionem conſilii noſtri et magnatum terre noſtre 
convictus fuerit © five non tam ipſe quam here- 
des ſui imperpetuum exheredentur et de terris 
et tenementis ipſorum fiat prout de terris eorum 
qui de felonia convicti ſunt ſecundum leges et 
conſucrudines regni noſtri fieri conſuevit Ad 
hec de unanimi aſſenſu et voluntàte noſtri Ed- 
wardi filii noſtri prelatorum comitum baronum 
et communitatis regni noſtri concorditer provi- 
ſum eſt quod carte antique communium liberta- 
rum et foreſte communitati regni noſtri per nos 
dudum conceſſe in quarum violatores ad petiti- 
onem noſtram ſententia excommunicationis du- 
dum lata eſt et per ſedem apoſtolicam ſpecialiter 
confirmata necnon et omnes articuli de noſtro 
et magnatum terre noſtre communi aſſenſu du 
dum proviſi quos nuper apud Wigorn' exiſtentes 
| Per ſingulos comitatus {ub ft; Zillo noſtro tranſ- 


c Sic Netulus, af 7 ut et IDES or regni noſtri 
Didletur mendo. In MS. Cot- proviſum eſt et ſtatutum quod 
ton. poft werha cun victus fuctit corpus ipſius $i inventumn fuerit 
baec claujula ſequitur; de capiatur alioquin a regno noſ- 
unaniwi aſſenſu nohto Kdtwer- tro utlacetur et five inventus 
di filii noſtri comituni baronum luerit five non, &c. 


miſimus 


XLIX HENRICI III. gp 


miſimus inviolabiter obſerventur imperpetuum 


ad quorum obſervationem ſacramento ad ſancta 
Dei ewangelia corporaliter preſtito ſponte nos 


obligavimus et omnes juſticiarios vicecomites et 


5 quoſcunque ballivos de regno noſtro tam noſtros 


quam aliorum ſimili facramento volamus obli- 
gari ita quod nullus reneatur alicui ballivo obe- 
dire donec ſacramentum preſtiterit Et fi quis 
contra cartas ipſas vel articulos predictos: in ali- 
quo venire preſumpſeri ir preter perjurii reatum et 


excommunicationis ſententiam que incurret per 


conſiderationem curie noſtre gr:viter. puniatur 


Salvo in premiſſis prout decet privilegio clericall 


Et quia volumus quod hec omnia firmiter et in- 
violabiliter obſerventur univerſitati veſtre firmi- 
ter injungendo ac precipiendo mandamus qua- 
tinus vos omnes et ſinguli predicta omnia et ſin- 
gula ſicut ſuperius ſcripta ſunt faciatis teneatis et 
inviolabiliter obſervetis et ad ca omnia facienda 
tenenda et obſervanda ad ſancta Dei ewangelia 
ſacramento corporaliter preſtito ad invicem vos 


obligetis In cujus rei teſtimonium cartas et or- 


dinationes predictas cum preſentibus literis pa- 


tentibus vobis ſub ſigillo noſtro tranſmittimus 
in comitatum noſtrum ſub cuſtodia fidedignorum 


ad hoc electorum ad rei memoriam ſalvo cuſto- 


diendas Contra quas ne quis ignorantiam pre- 


tendere poſſit in futurum ad minus bis in anno 


in pleno comitatu ipſas precipimus publicari ita 


quod fiat prima publicatio in proximo comitatu 


poſt inſtans feſtum Paſche ſecunda vero fiat in 


1 
a) 
— 


proximo comitatu poſt feſtum ſancti Michaelis 
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et ſic deinceps fiat annuatim Volumus inſuper 
quod ſalvis omnibus ſupradictis omnes alie or- 
dinationes et articuli per nos et conſilium noſ- 
trum hactenus proviſi qui poterunt ad honorem 
Dei et eccleſie fidem noſtram et regni noſtri 
commodum obſervari inviolabiliter obſerventur 
et teneantur Ut autem premiſſa omnia et ſingula 
firma maneant et inconcuſſa reverendi patres 
epiſcopi per regnum noſtrum conſtituti ad in- 
ſtantiam noſtram ſententiam excommunicationis 
fulminarunt in omnes illos qui contra premiſſa 
vel aliquid premiſſorum ſcienter venerint aut 
venire temptaverint cum effectu quorum juriſ- 
dictioni ſeu cohercioni ſpontanea voluntate quan- 
tum ad premiſſa nos ſubmittimus privilegiis noſ- 
tris omnibus impetratis aut impetrandis ſeu pro- 
prio motu domini pape nobis conceſſis aut in 
poſterum concedendis in hoc pure renunciantes 
prout in litteris ſuper hoc confectis penes dictos 
prelatos reſidentibus plenius continetur In cu- 
jus rei teſtimonium has litteras noſtras fieri fe- 
cimus patentes Teſte meipſo apud Weſtm' d. 


d Sic explicit Retulus. In ſula; A die Marti anne 
Ms. Cotton. haec ſeguitur Clau- regni "noftri —_— 


STATUTUM 


a 


STATUTUM DE MARLEBERGE, 
SUB 
REGE HENRICO III 
XVI ir Love M2R15, MCCLXVII, 
4% A $M 


Capitulum guintum. 


AG NA carta in ſingulis ſuis articulis 
; | teneatur tam in hiis que ad regem perti- 
nent quam ad alios et hoc coram juſticiariis iti- 
nerantibus in ſuis itineribus et vicecomitibus in 
comitatibus ſuis cum opus fuerit demandetur et 
brevia verſus eos qui contravenerint gratis con- 


cedantur coram rege vel coram juſticiariis de 


banco vel coram juſticiariis itinerantibus cum in 
partes illas venerint Similiter carta de foreſta in 
ſingulis ſuis articulis teneatur et contravenientes 
per dominum regem cum convicti fuerint gravi- 
ter puniantur modo ſupradicto. : 


- 
* 


* 
* 5 
5 1 


* 


CONFIRMATIO CARTRTRUM 
REGIS EDWARDI I, 
V DIE NOVE MBRIS, MCCX CVI I, 


ANNO REGNI XXV. 

DWARD par le grace de Dieu roi dAn- 
gleterre ſeygneur dIrlaunde e ducs dAqui- 
tanie a toutz ceuz qui ceſtes preſentes lettres 
verrount ou orrount ſaluz Sachiez nous al ho- 
neur de Dieu e de ſeinte egliſe e au profiſt de tout 
noſtre roiaume avoir graunte pur nous e pur nos 
heyrs ke la graunt chartre de fraunchiſes e la 
chartre de la foreſte les queles feurent faites par 
commun aſent de tout le roiaume en le temps 
le roi Hanry noſtre pere ſoient tenues en touz 
leur pointz ſaunz nul blemiſlement E volums 
ke meiſmes celes chartres deſouz noſtre ſeal ſoi - 
ent envicez a noz juſtices auſi bien de la foreſt 
cume as autres e a touz les viſcountes des coun- 
teez e a toutz nos autres miniſtres e a toutes noz 
cyteez par my 14 terre enſemblement ove noz 


brefs en les quicux ſerra countenu kil facent les 


avauntdires chartres puplier e ke il facent dire 
au pueple ke nos les avums grauntees de tenir 
les en toutz leur pointz E a nos juſtices viſcoun- 
tes e maires e autres miniſtres qui la loy de la 
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terre deſoutz nous e par nous ount a guier meiſ- 


mes les chartres en toutz lur pointz en pledz 
devaunt eaux e en jugementz les facent alower 
ceſt a ſavoir la graunt chartre des fraunchiſes 


cume loi commune e la chartre de la foreſt ſo- 
lunc laſiſe de la foreſt al amendement de noſtre 


pueple E volums ke ſi nuls jugementz ſoient 


done deſore mes encountre les pointz des char- 
tres avauntdites par juſtices e par nos autres 


miniſtres qui countre les pointz des chartres ti- 
enent pledz devaunt caux ſoient defez e pur ny- 
ent tenuz Ii voloms ke mieſmes celes chartres 


deſoutz noſtre ſeal ſoient envieez as egliſes ca- 
thedrales parmi noſtre roiaume e la demoergent 
e ſoient deus fiez par an lues devaunt le poeple 
E ke arceeveeſques eveſques doingnent ſenten- 
ces du graunt eſcumeng' countre touz ceauz qui 


countre les avauntdites chartres vendrount ou en | 
fait ou en ayde ou en conſal ou nul poynt en- 


freindrent ou encountre vendrount e ke celes 


ſentences ſoient denunciez e pupliez deux foyz 


par an par les avantditz prelas e fi meiſmes les 
prelas eveſques ou nul deux ſoient necgligentz a 


la denunciaciun ſuſdite faire par les arceeveſques 
de Caunterbire ede Everwyk qui pur temps ſer- 


rount ſicume covyent ſoient repris e diſtreinz a 
meiſmes cele denunciaciun fere en la fourme 
avauntdite E pur coe ke aukune gentz de noſ- 
tre roiaume ſe doutent que les aides e les miles 
les queles il nous unt fait avaunt ces houres pur 


nos guerres e autres buſoignes de leur graunt e 


de leur bone volente en quele manere qe fez 
ſoient peuſſent tourner en ſervage a eux e a Jeu: 
„„ | heyrs 
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heyrs par coe quil ſerroient autrefoy:z trovez en 
roulle e auſint priſes que unt eſte faites par my 
le roiaume par nos miniſtres en noſtre noun a- 
vums graunte pur nous e pur nos heyrs que mes 
teles aydes miſes ne priſes ne trerroms a couſtu- 
me par nule choſe qe ſoit fayte ou ke par roulle 
ou en autre manere puſt eſtre trovee F auſint 
avums graunte pur nous e pur nos heyrs as ar- 
ceeveſques eveſques abbees priours e as autre 
gentz de ſeint egliſe e as countes e barouns a 
toute la communaute de la terre que mes pur 
nule buſoignie tieu manere des aydes miſes ne 
priſes de noſtre roiaume ne prendrums fors ke 
par commun aſſent de tut le roiaume e a com- 
mun profiſt de meiſmes le roiaume ſauve les aun- 
cienes aydes e priſes dues e a couſtumees E pur 
coe ke tout le plus de la communaute del roia- 
ume ſc ſentent durement grevez de la male tou- 
te des leynes ceſt aſaver de cheſcun ſac de leyne 
quarante ſous e nous unt prie ke nous les vou- 
ſiſſums releſſer nous a leur priere les avums ple- 
inement releſſe e avums graunte que cele ne 
autre mes ne prendroms ſauntz leur commun aſ- 
ſent e lur bone volente ſauve a nous e a nos 
heyrs la couſtume des leynes peaux e quirs a- 
vaunt grauntez par la communaute du roiaume 
avauntdit Et teſmoinaunce des quieux choſes 
nous avums fait faire ceſtes nos lettres overtes 
Donees a Gaunt le quint jour de Novembre lan 
de noſtre regne vintiſme quint. 


AR TTC ULI 
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SUPER CART As, 
REGIS EDWARDI I 
VI vir uanriy, MOCCXCIX, 

INNO REGNIL X XVIII. 


UR ceo qe les poyntz de la grant chartre 
des franchiſes & la chartre de la foreſt les 
quieus le roy Henri pere le roi qe ore eſt granta 
a ſoen poeple pur le pru de ſoen roiaume ne unt 
pas eſte tenuz ne gardez avant ces heures pur 
ceo qe peyne ne fuſt avant eſtablie en les treſ- 
paſſours contre les poyntz des chartres avantdi- | 
res noſtre ſeigneur le roi les ad de novel grante ll 
renovele e conferme et a la requeſte des prelatz 
contes & barouns en ſoen parlement a Weſt- 
monſter en quaremme lan de ſoen regne vynt et 
utiſme ad certeine fourme & peyne ordene e eſ- 
tabli encontre tuz iceaus qe contre les poyntz 
des avantdites chartres ou nul poynt de eles en 
nule manere vendront en la fourme qe ſenſuit 
ceſt aſavoir Qe de ci enavant la grant chartre 
des franchiſes d Engleterre grantee a tote la com 
e A a 2 mune 
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mune dEngleterre e la chartre de la foreſt en 
meiſm̃e la manere grantee ſoient tenues gardees 
e meintenues en cheſcun article & cheſcun poynt 
auſi pleynement come le roi lad grante renovele 
& par ſa chartre conferme E qe celes chartres 
ſoient baillees a cheſcun viſcont d Engleterre de- 
ſoutz le ſeal le roi a lire quatre foiz par an de- 
vant le poeple en plein conte ceſt aſavoir a pro- 
chein conte apres la ſeint Michel al prochein 
conte apres le Noel al prochein conte apres la 
Paſqe et al prochein conte apres la ſeint Johan 
Et a celes deus chartres en cheſcun poynt & en 
cheſcun article de eles fermement tenir ou reme- 
die ne fuſt avant par la commune ley ſoient eſlus 
en cheſcun conte par la commune de meiſme le 
conte trois prodes hommes chivaliers ou autres 
loiaux ſages & aviſes qui ſoient juſtices jures & 
aſſignes par les lettres le roi overtes de ſoen grant 
ſeal de oyr & determiner ſantz autre bref qe leur 
commun garant les pleintes qe ſe ferront de touz 
iceaus qe vendront ou meſprendront en nul des 
ditz poyntz des avantdites chartres es contetz ou 
il ſont aſſignes auſibien dedenz franchiſes come 
dehors e aufibien des miniſtres le roi hors de 
leur places come des autres et les pleintes oyes 
de jour en jour ſantz delay les terminent ſantz 
alluer les delais qe ſont allues par commune ley 
E qe meiſmes ceaus chevaliers cient poer de pu- 
nir touz ceaus qe ſerront atteintz de treſpas 
fait encontre nul point des chartres avantdites 
ou remedie ne fuſt avant par commune ley auſi 
comme ayant eſt dit par enpriſonement ou par 
e 8 ranceoun 
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ranceoun ou par amerciement ſelonc ceo qe le 
treſpaſs le demande Et par ceo nentent pas le 
roi ne nul de ceaux qe fuſt a ceſt ordenement 
fere qe les chivaliers avantditz tiegnent nul play 
par le poer qe done leur ſerra encas ou avant ces 
houres fuſt remedie purveu ſolonc la commune 

lay par bref ne qe prejudice enſoit fet a la com- 
mune ley ne a les chartres avantdites en nul de 
leur pointz E voet le roi qe ſi touz treis ne ſoi- 
ent preſentz ou ne purront as totes les foiz en- 
tendre a faire leur office en la fourme avantdite 
qe deus des trois le facent E ordene eſt qe les 
viſcontes e les baillifs le roi ſoient entendantz 
as les comandementz des avantdites Juſtices cn 
quantqe apent a 1 85 office. e 
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REGIS EDWARDI I, 
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XIV pit FEBRUARIITI, MCCC, 


N NO REGNI XXIX. 


DWARDUS Dei gratia rex Anglie do- 


minus Hibernie et dux Aquitannie omnibus 


ad quos preſentes littere pervenerint ſalutem 


Sciatis quod cum nos magnam cartam domini 
Henrici quondam regis Anglie patris noſtri de 
libertatibus Anglie una cum carta de foreſta con- 


ceſſerimus et confirmaverimus ac innovaverimus 
per cartam noſtram preceperimuſque quod carte 


ille in fingulis ſuis articulis teneantur et firmiter 
obſerventur volumus et concedimus pro nobis et 
heredibus noſtris quod ſi que ſtatuta fuerint con- 


traria dictis cartis vel alicui articulo in eiſdem 


cartis contento ea de communi conſilio regni 


noſtri modo debito emendentur vel eciam ad- 


nullentur In cujus rei teſtimonium has litteras 
noſtras fieri fecimus patentes Teſte meipſo apud 
Lincolniam quartodecimo die T ebruarii anno 

regni noſtri viceſimo nono. 
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